
 

CITY OF DAPHNE 

1705 MAIN STREET, DAPHNE, AL 

CITY COUNCIL BUSINESS MEETING AGENDA 

MONDAY, FEBRUARY 2, 2026 at 6:00 PM  

1. CALL TO ORDER 
 

  A. ROLL CALL 
 

  B. INVOCATION   Destiny Church 
 

  C. PLEDGE OF ALLEGIANCE 
 

2. PROCLAMATIONS/RECOGNITIONS 
 

3. APPROVE MINUTES 
 

  A. January 20, 2026 regular meeting 
 

4. REPORTS OF STANDING COMMITTEES 
 

  A. FINANCE COMMITTEE - Conaway 

Review the minutes from the January 20, 2026 meeting. 

Treasurer's Report for December 2025: Unrestricted Fund Balance - $26,234,590 

Total Cash Balance - $54,779,561 

Sales Tax for November 2025: $2,392,224.09; Lodging tax for November 

2025:  $126,316.94 

Debt Summary - December 2025: Warrants - $28,151,132 

Capital Leases:  General Fund - $233,344; Enterprise Fund - $745,844 
 

  i. MOTION to renew the City's annual insurance policy with Robertson 

Insurance Agenda, Inc. 
 

  ii. MOTION to authorize the Mayor to enter into an agreement for the 

Legislative Pre-Disaster Mitigation LPDM-PJ-04-AL-2024-001 - 

$5,000,000- FEMA Grant for the City of Daphne Main Street Utility 

Relocation Project. 
 

  B. BUILDINGS & PROPERTY COMMITTEE- Messinger 
 

  C. PUBLIC SAFETY COMMITTEE - Green 
 

  D. CODE ENFORCEMENT/ORDINANCE COMMITTEE - Roberts 
 

  i. Review the minutes from the January 5, 2026 meeting. 
 

  E. PUBLIC WORKS COMMITTEE - Coleman 
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5. REPORTS OF SPECIAL BOARDS & COMMISSIONS 
 

  A. BOARD OF ZONING ADJUSTMENTS - Adrienne Jones 
 

  i. Review the minutes from the September meeting. 
 

  B. DAPHNE PUBLIC SCHOOL COMMISSION - Hughes 
 

  C. DOWNTOWN REDEVELOPMENT AUTHORITY - Conaway 
 

  i. Review the minutes from the January 2026 meeting. 
 

  D. INDUSTRIAL DEVELOPMENT BOARD - Coleman 
 

  E. LIBRARY BOARD - Olen 
 

  F. PLANNING COMMISSION - Olen 
 

  i. Review the approved minutes of the November 20, 2025 and December 18, 

2025 meetings, and the reports of December 18, 2025 and January 22, 2026 

meetings. 
 

  G. RECREATION BOARD - Green 
 

  H. UTILITY BOARD - Coleman 
 

6. PUBLIC PARTICIPATION 
 

7. MAYOR’S REPORT 
 

8. CITY ATTORNEY REPORT 
 

9. DEPARTMENT HEAD REPORTS 
 

10. CITY CLERK’S REPORT 
 

  A. MOTION to approve the road closure of Belrose Avenue from Main Street to the 

West side of Manci's parking lot on March 14, 2026 from 3:30 - 11:00pm for the 

O'Manci's 6th Annual St. Patrick's Day party. 
 

  B. MOTION to approve the Public Works Day and Equipment Show at Lott Park on 

May 6, 2026 from 10:00am - 1:00pm.  
 

  C. MOTION to approve the Miles for Heroes 5k and 1 mile fun run on September 

26, 2026 from 8:00 - 9:30am. 
 

  D. MOTION to approve The Bay Affair on March 28, 2026 from 5:00 - 10:00pm at 

the Bayside Academy Bluff. 
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  E. MOTION to approve the 160 - Special Retail - More than 30 days and 990 - 

Tobacco Only to Timbercreek Holding Company LLC dba Timbercreek Golf Club 

located at 9650 Timbercreek Blvd, Daphne, AL. 
 

  F. MOTION to approve the 011 - Lounge Retail Liquor - Class II (Package) and the 

700 - Specialty Retailer of Consumable Hemp Products to Cloud 9 Vapes LLC 

located at 27080 US Hwy 98, Suite 2, Daphne, AL. 
 

  G. MOTION to approve the 040 - Retail Beer (On or Off Premises) and the 080 - 

Retail Table Wine (On or Off Premises) to Southern Napa LLC located at 1539 US 

Hwy 98, Suite 202, Daphne, AL. 
 

  H. MOTION to approve the publication and set a public hearing on March 16, 2026 

for the Louisa Marco Toler Revocable Trust Dated: July 24, 2024 Pre-Zoning 

Amendment located at the northwest intersection of County Road 64 and County 

Road 54 West. 
 

  I. MOTION to approve the publication and set a public hearing on March 16, 2026 

for the Joseph A. Allegri Jr Properties II, LLC, Jerry Volovecky Sr, Louise 

Volovecky, and SE Family Limited Partnership Pre-Zoning Amendment located 

northwest of the intersection of Alabama 181 and County Road 64. 
 

  J. MOTION to approve the publication and set a public hearing on March 16, 2026 

for the Joseph A. Allegri Jr Properties II, LLC, Jerry Volovecky Sr, Louise 

Volovecky, and SE Family Limited Partnership Annexation Petition located 

northwest of the intersection of Alabama 181 and County Road 64. 
 

11. RESOLUTIONS 
 

  A. 2026 - 04 - Resolution Authorizing a Special Economic Development Grant and 

Project Agreement by and between the City of Daphne and TFH Daphne 2026, 

LLC 
 

  B. 2026 - 05 - Resolution to Accept the Roads and Rights-of-Way of Patch Place, 

Phase I Subdivision 
 

  C. 2026 - 06 - Resolution to Accept the Roads and Rights-of-Ways of Patch Place, 

Phase II Subdivision 
 

  D. 2026 - 07 - Appropriation:  Engineering Fees:  Red Gully Drainage Channel 

Improvements — $75,475 
 

  E. 2026 - 08 - 2026 - A - Street Resurfacing 
 

  F. 2026 - 09 - Resolution Declaring Certain Personal Property Surplus and 

Authorizing the Mayor to Dispose of Such Property - 2021 Mack Side Loader 
 

  G. 2026 - 10 - Appropriation for Additional Insurance Costs - $115,000 
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  H. 2026 - 11 - Resolution to Transfer Excess Cash Funds to Investment Account 
 

12. 2nd READ ORDINANCES 
 

  A. 2026 - 05 - The Fortuna Hotel - Warrant Ordinance 
 

13. 1st READ ORDINANCES 
 

14. COUNCIL COMMENTS 
 

15. ADJOURN 
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January 20, 2026 

CITY COUNCIL MEETING 

REGULAR BUSINESS MEETING 

1705 MAIN STREET 

DAPHNE, AL 

6:00 P.M. 
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1. CALL TO ORDER: 

There being a quorum present Council President Benjamin Hughes called the meeting to order at 6:00pm.       

2. ROLL CALL: 

COUNCIL MEMBERS PRESENT:  Tommie Conaway, Steve Olen, Stephanie Messinger, Oliver Roberts, 

Ben Hughes, Joel Coleman and Jennifer Green 

Also Present: Patrick Dungan, City Attorney; Mayor LeJeune; Chief Brian Gulsby, Police; Chief Tacon, Fire; 

Emmie Powell, Library; Troy Strunk, City Development; Andy Bobe, City Engineer; Charlie McDavid, 

Recreation; Bobby Purvis, Public Works; Kelli Reid, Finance; Vickie Hinman, Human Resources; Adrienne 

Jones, Planning; Isabella New, Junior City Councilmember; Maddie Barnes, Junior City Councilmember; Emma 

Coleman, Junior City Councilmember; John Wallace Simpson, Junior City Councilmember; Emery Capstraw, 

Junior City Councilmember; Lakyn Coggin, Junior City Councilmember; and Jessica Linne, Assistant City 

Clerk. 

INVOCATION/PLEDGE OF ALLEGIANCE:   

Invocation was given by Pastor Andrew Tewell, Shore Light Baptist Church. 

3. PROCLAMATIONS AND PUBLIC HEARINGS:  

PROCLAMATION:  Mayor LeJeune said the Human Trafficking Prevention Month Proclamation was in the 

packet.    

PROPOSED EXTENSION OF DEMOLITION DEADLINE HEARING:  City Attorney presented on the 

proposed extension of demolition deadline for 905 Daphne Avenue.  

Public hearing opened at 6:02pm. No one came forward to speak.  

Public hearing closed at 6:03pm. 

4.  APPROVE THE MINUTES:   

The minutes from the January 5, 2026 Regular Meeting were approved.   

5.     REPORT OF STANDING COMMITTEES: 

     A.   FINANCE COMMITTEE  

Councilwoman Conaway said the Committee met earlier and the minutes will be in the next Council packet.  

 

 B.   BUILDINGS & PROPERTY COMMITTEE  

 Councilwoman Messinger said the December new Construction and Building Report is in the packet and out of 

that there were 12 certificates of occupancy, 245 permits issued, 8 new residential home permits, totaling 

$36,647.91. She said the minutes from the December meeting are in the packet and the next meeting is February 

9th at 5:15pm.    

   

     C.    PUBLIC SAFETY COMMITTEE  

 Councilwoman Green said the next meeting is February 9th at 4:30pm and the minutes from the December 

meeting are in the packet. 

 

     D.    CODE ENFORCEMENT/ORDINANCE COMMITTEE 

 Councilman Roberts said the next meeting is February 2nd at 4:30pm. 
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       E. PUBLIC WORKS COMMITTEE  

Councilman Coleman said the next meeting is February 2nd at 5:15pm.   

 

6. REPORTS OF SPECIAL BOARDS & COMMISSIONS: 

     A. Board of Zoning Adjustments   

Mrs. Jones said there is no February meeting.  

   

B. Daphne Public School Commission 

Councilman Hughes said the next meeting will be January 26th at Daphne Middle School at 5:30pm. 

 

C.    Downtown Redevelopment Authority 

Councilwoman Conaway said a special called meeting is January 26th at 5:30pm in Council Chambers and the 

minutes from the November and December meeting are in the packet.  

 

   D. Industrial Development Board 

Councilman Coleman said the next meeting is January 27th at 4:30pm. 

 

     E. Library Board 

 Councilman Olen said the next meeting is February 12th at 4:30pm.  

  

     F. Planning Commission  

 Councilman Olen said the next meeting is January 22nd at 5:00pm. 

 

G. Recreation Board 

 Councilwoman Green said the next meeting is March 11th at 6:00pm.  

 

     H. Utility Board 

Councilman Coleman said the next meeting is January 28th at 5:00pm. 

7. PUBLIC PARTICIPATION:  

Public participation opened at 6:07pm. No one came forward to speak.   

Public participation closed at 6:07pm.   

8. MAYOR’S REPORT:  

Mayor LeJeune said he and multiple councilmembers are going to ALM Advocacy Day in Montgomery on 

Wednesday. He shared about the recent grant received for Red Gully and reminded everyone Mardi Gras starts 

on February 6th. 

9.   CITY ATTORNEY REPORT: 

City Attorney said there was no report.   

 

10. DEPARTMENT HEAD COMMENTS: 

Chief Tacon, Fire, said the department has recently finished interviews and that all firefighters are having a 

refresher on hazmat training.  
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Emmie Powell, Library, reminded everyone the Library will be closed next Monday through Wednesday for 

new carpet installation.  

Bobby Purvis, Public Works, said there were recently two promotions in the department and said the Bayfront 

drainage has been completed.  

Emma Coleman, Junior City Council, said the donations from “Santa paws” drive has been delivered and 

reminded everyone the next meeting is January 26th at 5:00pm. 

11. CITY CLERK’S REPORT:  

MOTION by Councilwoman Green to approve the 700 – Specialty Retailer of Consumable Hemp 

Products to CNC LLC dba Simply CBD located at 2005 US Highway 98, Daphne, AL. Seconded by 

Councilwoman Messinger. 

MOTION CARRIED UNANIMOUSLY.  

 

MOTION by Councilwoman Conaway to approve the Lupus Walk on March 21, 2026 from 9:00am – 

11:00am. Seconded by Councilman Coleman. 

MOTION CARRIED UNANIMOUSLY. 

 

MOTION by Councilwoman Messinger to approve the Annual Turkey Troy 5k race and fun run on 

October 24, 2026. Seconded by Councilwoman Conaway.  

MOTION CARRIED UNANIMOUSLY. 

 

MOTION by Councilman Olen to approve the Loyal Order of the Firetruck Parade on February 15, 

2026. Seconded by Councilman Roberts.  

MOTION CARRIED UNANIMOUSLY. 

 

12.  RESOLUTIONS:    

  A. 2026-03- Resolution Extending the Time for Demolition of Certain Unsafe 

Structures Located at 905 Daphne Avenue, Daphne, Alabama 
 

 

MOTION by Councilman Coleman to waive the reading of Resolution 2026-03. Seconded by 

Councilwoman Messinger.  

MOTION CARRIED UNANIMOUSLY.  

 

MOTION by Councilman Coleman to adopt Resolution 2026-03. Seconded by Councilman Roberts.  

MOTION CARRIED UNANIMOUSLY.  

 

 

13.  2ND READ ORDINANCES: 

  A. 2026 - 01 - Revisions to the City of Daphne Zoning District Map 
 

  B. 2026 - 02 - Ordinance to Amend the Text of the Rowan Oak PUD Narrative for Property 

Located Southwest of County Road 13 and Milton Jones Road 
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  C. 2026 - 03 - Ordinance Amending the City of Daphne's Gasoline Excise Tax Ordinance No. 

1990-20 
 

  D. 2026 - 04 - Amendment to Ordinance 2004-11 (Business License Ordinance) to Enable 

Licensure of Mobile/Itinerant Businesses  
 

MOTION by Councilman Coleman to waive the reading of Ordinances 2026-01, 2026-02, 2026-03 and 

2026-04. Seconded by Councilwoman Conaway.  

MOTION CARRIED UNANIMOUSLY.  

 

MOTION by Councilman Coleman to adopt Ordinance 2026-01. Seconded by Councilwoman Conaway.  

MOTION CARRIED UNANIMOUSLY.  

 

MOTION by Councilman Coleman to adopt Ordinance 2026-02. Seconded by Councilman Roberts. 

MOTION CARRIED UNANIMOUSLY. 

 

MOTION by Councilman Coleman to adopt Ordinance 2026-03. Seconded by Councilwoman 

Messinger. 

MOTION CARRIED UNANIMOUSLY. 

 

MOTION by Councilman Coleman to adopt Ordinance 2026-04. Seconded by Councilwoman Conaway. 

MOTION CARRIED UNANIMOUSLY. 

 

14.        1ST READ ORDINANCES: 

  A. 2026 - 05 - The Fortuna Hotel - Warrant Ordinance 
 

15.       COUNCIL COMMENTS 

Councilwoman Messinger said she appreciates Public Works and all they do.  

 

Councilwoman Green reminded everyone to be safe during Mardi Gras.  

 

Council President Hughes wished everyone to be safe.  

 

16.  ADJOURN: 

THERE BEING NO FURTHER BUSINESS TO DISCUSS, COUNCIL ADJOURNED AT 6:19PM. 

Respectfully submitted by,                                     Certification of Presiding Officer,    

 

_________________________________    __________________________________ 

Jessica Linne, CMC, Interim City Clerk      Benjamin Hughes, Council President 
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CITY OF DAPHNE 
FINANCE COMMITTEE MINUTES 

TUESDAY, JANUARY 20, 2025 at 
4:30 P.M. 

 
1.     CALL TO ORDER/ROLL CALL 
The meeting was called to order at 4:30 p.m.   
Present were:  
Chairwoman Mrs. Tommie Conaway  
Councilman Mr. Steve Olen  
Councilman  Mr. Joel Coleman  
Councilman Mr. Oliver Roberts 

Councilman Mrs. Stephanie Messinger 
Councilman Mr. Ben Hughes   
Councilwoman Mrs. Jennifer Green 

 
Also Present:  Mayor Robin LeJeune,  Finance Director Mrs. Kelli Reid, Accountant III Mrs. Suzânne Henson, Revenue 
Officer Mrs. Connie Champion, Human Resource Director Mrs. Vickie Hinman, Interim City Clerk Mrs. Jessica Linne, 
Executive Director of City Development Mr. Troy Strunk, Community Development Director Mrs. Adrienne Jones, Fire 
Chief  Ms. LeAnn Tacon, Director of Events and Marketing Mrs. Ange Baggett, Public Works Director Mr. Bobby Purvis, 
City Engineer Andy Bobe, and City Attorney Mr. Patrick Dungan. 
 
Junior City Council –Lakyn Coggin and Emma Coleman. 
 
2.      PUBLIC PARTICIPATION  

A. Gasoline Tax – Curt Fonger 
Mr. Fonger requested there be more discussion in a public meeting concerning the increase in Gasoline tax. 
 
B. Annual Insurance Policy Renewal- Robertson Insurance Agency, Inc. – Mr. Robbie Robertson 
Mr. Robbie Robertson reviewed the proposal for the AMIC policies and the Cyber policy with CFC and answered 
questions from the committee.  Mr. Robertson reviewed the increase in property with the largest item added being the 
new Police Annex building and noted there was over $1 million of new equipment added last year as well.  Mr. Robertson 
reviewed the background information on AMIC that was included in his proposal and discussed the annual dividends 
that are paid to the members.  This is the third year discounted term of the three year discount policy.   
 
Mrs. Reid reviewed the information on the Insurance Renewal Comparison report she had provided and noted that the 
cost to renew all the City’s annual insurance policies with  Robertson Insurance Agency, Inc. would be $1,192,195.50.  
Mrs. Reid noted this year’s premium has a 31-34% increase on Commercial Liability, Public Officials, and Law 
Enforcement Liability.  Mrs. Reid noted an appropriation for the increase will be discussed later in the meeting. 

 
3.      APPROVE MINUTES FOR THE PREVIOUS MEETING 
       The previous meeting minutes were approved. 
 
4.    HUMAN RESOURCES BUSINESS 

A. Update on Human Resources Department Activity 
      Mrs. Vickie Hinman reviewed the Human Resources Report: 

• Current Open Positions –  15
 Mrs. Hinman reviewed the monthly Safety Committee meeting topics and discussed other Human Resources projects and 
events. 
 
5.      BUSINESS LICENSE REPORT 

A. Report: New Business Licenses – December, 2025    
Mrs. Champion reviewed the following reports and information: 
• Total Business Licenses issued were 25 new and 218 renewals for a total of 243 in December 2025 
• New Businesses with a physical location in Daphne - 4   
• Code enforcement issued 1 warnings resulting in businesses becoming compliant and $114 in revenue.   
• Simplified Sellers Use Tax collections - $229,319.08 and YTD collections - $654,036.98 

 
6. SALES & LODGING TAX REPORT 

A. Sales and Use Taxes: November, 2025 
Mrs. Henson reviewed the Sales & Use Tax Reports: $2,392,224.09 was collected for November, 2025 which was up 
$110,592.11 from November 2024’s collections. 
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• YTD Variance over Budget - $516,891.61          
 

B. Lodging Tax Collections, November, 2025 
Mrs. Henson reviewed the Lodging Tax Collections Report and noted the collections for November, 2025 were 
$126,316.94 which is up $4,159.27 from November 2024’s collections.  
• YTD Variance over Budget -   $7,347.99            
• Recreation balance for related purchases as of December, 2025 - $1,031,215.33     
• Bayfront balance for related purchases as of December, 2025 - $1,582,619.15 

 
C. Monthly Occupancy Fee Tax Collections, November, 2025 
Mrs. Reid reviewed the Monthly Occupancy Fee Tax Collections Report:  $38,113  was collected for November, 2025 
which was down ($2,642.50) from November 2024’s collections: 
• YTD Variance over Budget -   ($5,599) 
• Reserved balance for Occupancy Fee as of December, 2025 - $654,569 

 
7. FINANCIAL SCHEDULES & REPORTS 

A. Financial Reports 
1. Treasurer’s Report:  December, 2025 

     Mrs. Reid reviewed the Treasurer’s Report:  

 
 

2. Encumbrance Report 
• Encumbrance balance - $169,898.77  as of December, 2025. 
Mrs. Reid reviewed the five encumbrances remaining on the Encumbrance Report.   

 

12/31/2025 11/30/2025

 Increase 
(Decrease) 

from last Month 12/31/2024

 Increase 
(Decrease) from 

Last Year 
GENERAL FUND & ENTERPRISE FUNDS 14,756,574$       14,589,679$        166,895$          19,963,473$       (5,206,899)$        
INVESTMENT FUND 11,478,015 11,447,914 30,102 10,817,975 660,040$            

Total Unrestricted Cash Balance 26,234,590 26,037,593 196,996 30,781,448 (4,546,858)

SPECIAL REVENUE FUNDS
4 CENT GAS TAX 416,269 410,535 5,735 351,641 64,628
7 CENT GAS TAX 446,212 439,027 7,185 364,862 81,350
10 CENT GAS TAX 357,807 333,485 24,322 313,416 44,391
TREE & FLOWER - - - 4,717 (4,717)
ANIMAL SHELTER FUND 134,760 134,135 625 269,345 (134,585)
MOBILE INFIRMARY BUILDING 97,242 92,750 4,493 112,375 (15,133)
FEDERAL DRUG FORFEITURES 109,139 109,139 - 275,561 (166,422)
LOCAL DRUG FORFEITURES 89,889 89,565 324 85,149 4,740
LIBRARY 93,327 93,067 259 73,893 19,434
COURT TRAINING & EQUIPMENT 42,233 41,717 516 41,612 621
COURT/CORRECTION 596,288 551,611 44,677 502,872 93,416
LODGING TAX 3,268,403 3,185,931 82,473 2,363,883 904,520

AGENCY FUNDS
SELF INSURANCE 199,515 198,114 1,400 227,834 (28,319)
OPEB TRUST INVESTMENT FUND 2,027,463 2,027,668 (205) 1,849,234 178,229

7,878,546 7,706,743 171,803 6,836,394 1,042,152
CAPITAL PROJECT FUNDS

CAPITAL RESERVE 19,191,345 12,525,398 6,665,947 5,588,041 13,603,304
2023 CONSTRUCTION FUND 320,668 364,129 (43,461) 5,593,954 (5,273,286)

19,512,013 12,889,527 6,622,486 11,181,995 8,330,018
DEBT SERVICE FUNDS

DEBT SERVICE 1,154,412 946,117 208,295 1,115,224 39,188

Total Restricted Cash Balance 28,544,971 21,542,387 7,002,584 19,133,613 9,411,358

Total City Cash Balance 54,779,561$       47,579,980$        7,199,581$       49,915,061$       4,864,500$         

            Encumbrance Total as of 12/31/2025 169,898.77$       

TREASURER'S REPORT
As of December 31, 2025

 Account Type/Title 
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3. Outstanding Appropriations 
Mrs. Reid reviewed  the Outstanding Appropriations Report and noted there is not much change.  Mrs. Reid 
discussed the Amphitheater project and the Trione Sports Park lighting upgrades.  Mr. Strunk noted this latest 
upgrade will complete the Soccer field upgrades and the next fields to update are the Softball fields. 

 
4. Financial Overview: Debt Summaries & Monthly Financial Statements  
Mrs. Reid reviewed the following Financial Statements: 
• Debt Summary Schedules (General & Enterprise Funds), December, 2025 

o Outstanding Warrant Balance as of  December 31, 2025: $28,151,132 
o Outstanding Capital Lease Balance as of  December 31, 2025: 

▪ General Fund:      $233,344 
▪ Enterprise Fund:  $745,844 

• Overtime Report YTD 
 

• Monthly Financial Statements, November 2025 
o General Fund YTD Budgetary Net Income: $939,246 which is more $33,797 than the prior YTD net   

income 
o Solid Waste Fund Transfers  $0  
o Civic Center Fund Transfers $36,068 

     
5. Summary of Budgetary Amendments 
Mrs. Reid reviewed the General Fund budgetary amendments made to the FY2025 Budget.   
• Total Appropriations Year to Date –   $10,000       
• Adjusted Revenues over Expenses  –  $15,736 
Mrs. Reid noted there are a couple requests from this meeting that will be added to the next report once approved. 
 
6. Unfunded Future Projects Expenditure Summary    
Mrs. Reid reviewed the Unfunded Future Projects Expenditure Summary and explained the OPEB Trust Funding 
line item. 

 
B. Bills Paid Reports –  December, 2025 
The Bills Paid Report was previously presented electronically. 

 
8.    BIDS & APPROPRIATIONS (Resolution) 

A. 2026-A-Street Resurfacing 
Mrs. Reid noted there is $1,250,000 budgeted annually for street resurfacing.  Mrs. Reid noted the 2026 Street 
Resurfacing bid was put out and Asphalt Services Inc. was the low bidder again this year.  The base bid is $1,041,258 
and the Additive Alternate $104,319 for a total bid of $1,145,577.  Mrs. Reid noted the total is within budget. 

 
MOTION BY Mr. Hughes to recommend to Council to award the 2025-A-Street Resurfacing                        
bid to Asphalt Service Inc.  in the amount of $1,145,577 for the selected streets from the Base bid $1,041,258 
and the Additive Alternate $104,319.  Seconded by Mrs. Messinger.   
MOTION CARRIED UNANIMOUSLY 
 

B. Appropriation - Annual Insurance Policy Renewal - $115,000 
Mrs. Reid noted that two motions are needed.  One motion is needed to renew the annual insurance policy and the other is.an 
appropriation needed in the amount of $115,000 due to the amount budgeted being not enough for the total premium.  

 
MOTION BY Mr. Hughes to renew the City’s annual insurance policy with  Robertson Insurance Agency, Inc.  
Seconded by Mr. Coleman.   
MOTION CARRIED UNANIMOUSLY 
 
MOTION BY Mr. Hughes  to recommend to Council to adopt a Resolution amending the budget to appropriate  
$115,000 from the General Fund for the Annual Insurance Policy Renewal.  Seconded by Mr. Green.   
MOTION CARRIED UNANIMOUSLY 
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C. Appropriation: Engineering Design - Red Gully Drainage Improvements - $75, 475                  
Mrs. Reid reviewed the project and noted that an appropriation in the amount of $75,475 is needed for the design to get 
the project moving since the grant has a timeline the project has to be completed in.  Mr. Strunk noted this is a  $555,000 
Emergency Watershed Protection (EWA) Grant with the City needing to allocate $175,000.  Discussion continued on 
surrounding properties. 
 

MOTION BY Mr. Hughes to recommend to Council to adopt a Resolution amending the budget to appropriate 
$75,475 from the General Fund for the design for the Red Gully Drainage Improvements .  Seconded by Mrs. 
Green.   
MOTION CARRIED UNANIMOUSLY 

 
9.   SURPLUS 
       A. Surplus: 2021 Mack 28CY Automated Side Loader-V#2150-Garbage  
       Mrs. Reid reviewed the surplus item 2021 Mack 28CY Automated Side Loader-V#2150 from the Garbage Department. 
 
MOTION BY Mr. Coleman to recommend to Council to declare certain property surplus and authorize the 
Mayor to dispose of the following surplus property: 2021 Mack 28CY Automated Side Loader-V#2150-
Garbage. Seconded by Mr. Roberts .   
MOTION CARRIED UNANIMOUSLY 
 
10. NEW BUSINESS 

A. Authorize the Mayor and Finance Director to Transfer Excess Cash to Investment Account - $2,000,000  
Mrs. Reid reviewed current investment amounts and required reserves.  Mrs. Reid discussed transferring an additional 
$2 million in the investment so that the investments account balance approximates the City’s required reserves. 

 
MOTION BY Mr. Coleman to recommend to Council to adopt an Resolution authorizing the Mayor and 
Finance Director to Transfer Excess Cash to Investment Account - $2,000,000. Seconded by Mrs. Green.                                    
MOTION CARRIED UNANIMOUSLY 
 

B. Legislative Pre-Disaster Mitigation LPDM-PJ-04-AL-2024-001 - $5,000,000 FEMA Grant -  
City of Daphne Main Street Utility Relocation Project 
Mrs. Reid noted that after a year the Federal Emergency Management Agency (FEMA) grant was officially approved 
without any restriction in the amount of $5 million.  Mrs. Reid noted this is for the Main Street underground utility 
relocation project. Mrs. Reid noted that the project is required to start within 90 days of grant approval and there is a 
deadline to complete the project by August 28, 2027.  Mrs. Reid state the Mayor will need authorization to sign the 
agreement. 

 
MOTION BY Mr. Coleman to authorize the Mayor to enter into an agreement for the Legislative Pre-Disaster 
Mitigation LPDM-PJ-04-AL-2024-001 - $5,000,000 FEMA Grant for the City of Daphne Main Street Utility 
Relocation Project. Seconded by Mrs. Green.   
MOTION CARRIED UNANIMOUSLY 
 

C. Tour of D’Olive Watershed for Council 
Mr. Hughes discussed that Mobile Bay National Estuary Program has offered to give a tour of the D’Olive Watershed if 
the Mayor and any of the Council would like to participate. 

 
D. Fortuna Hotel on Council Agenda 
Mr. Dungan discussed the Fortuna Hotel Ordinance and noted it is on the agenda for the Council meeting following this 
Finance meeting. 

 
11. OLD BUSINESS 

A. City Clerk Interviews 
Mr. Olen noted there were seven applicants considered for interviews for the City Clerk position with the sub-committee.  
One applicant withdrew so 6 were interviewed by Mr. Olen, Mrs. Conaway & Mrs. Messinger.  Mr. Olen discussed 
calling a Special Called City Council Meeting to interview and select a City Clerk. Three candidates were recommended 
for all Council to interview.  Discussion continued and a meeting time of Wednesday, January 28, 2026 at 6:00 p.m. was 
chose for the meeting.      
        

12. ADJOURN    The meeting adjourned at 5:38 p.m.  
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CODE ENFORCEMENT/ORDINANCE COMMITTEE MEETING 

January 5, 2026, 4:30 p.m. 

City Hall, Council Chamber 

1705 Main Street, Daphne, AL 36526 

 

MEETING MINUTES    

MEMBERS PRESENT:    Councilwoman Conaway, Councilman Roberts, Councilwoman Messinger, 

Councilman Olen, Councilman Hughes, Councilman Green and Councilwoman Green 

ALSO PRESENT:  Patrick Dungan, City Attorney; Alex Bischoff, Code Enforcement; Mayor LeJeune; Troy 

Strunk, City Development; Bobby Purvis, Public Works; Chief Tacon, Fire; Vickie Hinman, Human Resources; 

Jensen Carrell, Human Resources; Emma Coleman, Junior Councilmember; Lakyn Coggin, Junior 

Councilmember; and Jessica Linne, Assistant City Clerk.  

1) CALL MEETING TO ORDER / ROLL CALL 

There being a quorum present Councilman Roberts called the meeting to order at 4:30 p.m. 

2) APPROVE MINUTES FROM THE December 1, 2025 Meeting 

3)          PUBLIC PARTICIPATION 

4) ORDINANCE REVIEW/DISCUSSION  

5)        OTHER BUSINESS DEEMED NECESSARY  

Council discussed the next steps for appointment of a new City Clerk.  

6)        NEXT MEETING 

The next meeting is scheduled for Monday, February 2, 2026 at 4:30 p.m. 

 

7)  ADJOURN 

There being no further business to discuss, the Council adjourned at 4:43pm.  
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Daphne Downtown Redevelopment Authority 
Thursday, January 15, 2026 
Meeting Minutes 
 
Attendees: Daphne Robinson, Chairperson; Monica Kurth, Vice Chair; Dayna Oldham, Treasurer; Jason 
Goffinet, Member; Adam Campbell, Member; Laura Johnson, Member; Steve Olen, City Council; Tommie 
Conaway, City Council; Jessica Linne, Clerk; Troy Strunk, Executive Director City Development 
 
Absent: Pamela Marks, Member 
 

 
1) Call to Order – 5:30p.m. 

a) Prayer/Pledge of Allegiance   
b) Member present roll Sheet / Greet Public Participants   
c) Approve minutes 

Motion to amend November minutes to include treasurer’s report e-mailed 19 November 2025 at 8:02p.m. CST, 
no changes to December meeting minutes.  Jason motions, Monica seconds, all approve, motion passes 
unanimously. 
 

• 19 November 2025 report e-mail has been attached to the close of this document 

 
2) Public Participation  

a) No public attendees 
 

3) Treasurer Report    
Deposits EFT (% of the lodging taxes) 
October 2025 $7,072.27 
November 2025 $7,085.12 
December 2025 $7,874.64 
January 2026 $6,315.85 
 
Checking Account   $145,777.43 
Construction account balance $1,339,108.55 
Construction account remaining available amount $191,242.84  
 
We also have 2 CD's (Both of these CD's renew on January 18th this Sunday)  
CD #5524  earning @ 4%   $140,873.60 (original amt)   $142,278.47 (cash value)   $2,794.31 (accrued 
interest) 
CD #5532  earning @ 4%   $108,379.51 (original amt)    $109,460.33 (cash value)  $2,149.77 (accrued 
interest) 

 
 
4) City Council update 

a) No new updates 
 
5) Committee Progress Reports   

a) Website and Social Media Pages:  Monica Kurth   
i) Collecting pictures of ongoing progress to new building project 

b) Main Street Development:  Daphne Robinson 
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i) C. Roberts submitted quote of $26,750 to install HVAC for main level retail space and a quote of 
$43,000 to finish the space. Possibility to utilize subcontractors for HVAC and sheet rock for this 
space.  

ii) Based on the square footage and other competing properties available, the leasing company 
recommends lowering the lease to under $4,000 to generate additional interest for the retail space. 

iii) Insurance on the building is approximately $12,000 per year 
iv) Consideration of a security system for the upstairs vacation rental property 
v) Arrow Exterminators and Terminex are being considered for termite bond, DRA seeking a company 

that offers a termite repair bond  
vi) Walk in showers for vacation rental, no change to the glass shower doors for the 2 en-suite 

bathrooms. The 3rd bathroom with tub to have rod that is secured to the walls (affixed to walls, not a 
tension rod). Recommendation for shower curtain height to be compatible with an 84inch curtain to 
offset the look of the low, shallow tub.  

vii) Dimmers being added to kitchen area chandelier, den, upstairs bonus room at no cost. Electrical 
outlets to remain as is in the kitchen, one outlet to be added to each bathroom (3 total new outlets at 
$250 each) 

Motion to add bathroom outlets $250 x 3. Adam motions, Monica seconds, all in favor, motion passes 
unanimously.  
 
Motion to change the building front entryway from concrete to all pavers per the request of the City. The 
modification cost is $6,000 and has been requested in order for the entryway to be cohesive with City planning 
updated changes. Monica motions, Dayna seconds, all approve, motion passes unanimously.  
 
Motion to secure Book Montrose as the Airbnb property manager. Monica motions, Adam seconds, all approve, 
motion passes unanimously.  
 

c) Furniture:  Monica Kurth 
i) Several pieces have been selected by a three member collaborative team (Monica, Pam, Dayna). 

Payment is due in the amount of $11,884.00 for furniture currently on hold with Jes & Gray Living. 
Images of additional selected pieces with cost to be circulated to all DRA members prior to 
subsequent meetings. 

Motion to approve $11,884.00 for furniture payment to Jes & Gray Living. Dayna motions, Jason seconds, all 
approve, motion passes unanimously.  

 
6) New Business  

a) Next meeting: Monday, January 26, 2026 in the Council Chambers at 5:30p.m. 
b) Following meeting:  February 19, 2026  

(1) Minutes and agenda to be emailed no later than Tuesday before the meeting   
(2)  Agenda items are due the Monday prior to scheduled meeting. 

c) Adjourn 
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November Treasurer’s Report 
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CITY OF DAPHNE, ALABAMA 
RESOLUTION 2026-04 

 
A RESOLUTION AUTHORIZING A SPECIAL ECONOMIC DEVELOPMENT GRANT 

AND PROJECT AGREEMENT BY AND BETWEEN THE CITY OF DAPHNE AND 
TFH DAPHNE 2026, LLC. 

 
 BE IT RESOLVED by the City Council (the “City Council”) of the City of Daphne, 
Alabama (the “City”), as follows: 
 
 SECTION 1. The City Council, upon evidence duly presented to and considered by it, 
has found and determined, and does hereby find, determine and declare as follows:  

(a) Pursuant to the applicable laws of the State of Alabama, the City and TFH Daphne 
2026, LLC, an Alabama limited liability company (the “Company”), have agreed to the terms of 
that certain Special Economic Development Grant and Project Agreement to be dated the date of 
delivery (the “Agreement”), in the form attached hereto and incorporated herein as Exhibit A, for 
the purposes referenced therein.  

(b) The Company intends to develop a boutique hotel project known as the “The 
Fortuna Hotel,” which will consist of the construction and operation of a 70-room (approximate, 
no less than 65 rooms) boutique hotel with a high-end restaurant (on a relative basis), bar, gym, 
courtyard, and event space, on certain real property consisting of approximately 2.00± acres, 
located within the City of Daphne near the intersection of Daphne Avenue and Guarisco Street 
(the “Project”).   

(c) As part of the Project, it is expected that the Company will invest approximately 
Thirty Million Dollars ($30,000,000) within the timelines as provided in the Agreement.  

(d) In reliance on the Company’s representations of the capital investment by the 
Company and the development, performance, and operation of the Project as described herein, and 
in consideration of the economic impact, the increased tax revenues, and other benefits to be 
received by the City and its citizens, the City has committed to make available to the Company 
certain incentives in the manner described in the Agreement, subject to applicable State and 
Federal laws and to certain payment and performance obligations of the Company as set forth in 
the Agreement. The City will make available to the Company up to Eight Million and NO/100 
Dollars ($8,000,000.00) (the “Incentive”) to reimburse the Company for costs and capital expenses 
incurred in developing, constructing, and equipping the Project. 

(e) In order to provide the Incentive, the City shall issue a Limited Obligation Project 
Revenue Warrant (The Fortuna Hotel Project), Series 2026, issued in the aggregate amount of not 
to exceed Eight Million Dollars ($8,000,000.00) (the “Warrant”) which shall be payable solely 
from the proceeds, if any, of the Special Pledged Taxes (as further defined in the Agreement), 
consisting of seventy-five percent (75%) of the sales and use tax, lodgings tax, and ad valorem tax 
levied by and paid to the City from business conducted in relation to the Project, or due to property 
owned, in the Project Site after the Commencement of Operations (as defined in the Agreement) 
through the Maturity Date (as defined in the Warrant), excluding any lodging tax levied by and 
paid to the City that is calculated on a dollar amount per night per room basis and (2) a waiver of 
certain City Fees (as defined in the Agreement) with respect to the permitting, approval, 
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development, construction, commissioning, fit-out, and operation of the Project to the maximum 
extent permitted by applicable law and subject to the terms and conditions as further set forth in 
the Agreement. Said Special Pledged Taxes shall be applied to the payment of the debt service on 
the Warrant until the earlier of (i) the date that is twenty five (25) years from the Incentive 
Commencement Date (as defined in the Agreement) or (ii) the Warrant is paid in full (i.e., 
$8,000,000.00), and that any and all other taxes or revenues relating to the Project shall be retained 
by the City to be used for any lawful purposes. 

(f) The Incentive will benefit the Company in consideration of the Company’s 
development of the Project, subject to fulfillment by the Company of certain commitments as 
described in the Agreement. 

(g) The City is authorized to do any of the actions or undertakings referenced in Section 
94.01 of the Constitution of Alabama of 1901 (as amended) (“Section 94.01” or “Amendment 
772”). 

(h) The City is authorized under Section 94.01 to grant public funds or things of value 
to or in aid of any private entity for the purpose of promoting the economic development of the 
City.  

(i) Pursuant to and for the purposes of Section 94.01, it is necessary, desirable and in 
the public interest for the City to provide the Incentive to the Company as set forth in the 
Agreement.  

(j) The provision of the Incentive to the Company for the purposes specified in the 
Agreement will serve a valid and sufficient public purpose, notwithstanding any incidental benefit 
accruing to any private entity or entities.  

(k) (1) On January 23, 2026, the City caused to be published in The Baldwin Times, 
a newspaper in circulation in the City, the notice required by Section 94.01(d)(2). 

 (2) The information set forth in said notice is true and correct. 

 (3) Publication of said notice is hereby ratified and confirmed.  

 SECTION 2.  The City Council does hereby approve, adopt, authorize, direct, ratify and 
confirm:  

(a) the agreements, covenants, and undertakings of the City set forth in the Agreement; 
and 

(b) the terms and provisions of the Agreement, in substantially the form submitted to 
the City Council. 

 SECTION 3. The Mayor is hereby authorized and directed to execute and deliver the 
Agreement for and on behalf of and in the name of the City. The Clerk is hereby authorized and 
directed to affix the official seal of the City to the Agreement and to attest the same.  

 SECTION 4.  The Mayor and the officers of the City are each hereby authorized and 
directed to take all such actions, and execute, deliver and perform all such agreements, documents, 
instruments, notices, and petitions and proceedings, with respect to the Agreement, as the Mayor 
and such officers shall determine to be necessary or desirable to carry out the provisions of this 
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Resolution and the Agreement and to duly and punctually observe and perform all agreements and 
obligations of the City under the Agreement.  

 SECTION 5. All prior actions taken, and agreements, documents or notices executed and 
delivered, by the Mayor or any officer or member of the City Council or other representative of 
the City, in connection with the agreements, covenants, and undertakings of the City hereby 
approved, or in connection with the preparation of the Agreement and the terms and provisions 
thereof, are hereby approved, ratified, and confirmed.  

 SECTION 6. All resolutions, orders, or parts of any thereof, of the City Council in 
conflict or inconsistent with any provision of this Resolution hereby are, to the extent of such 
conflict or inconsistency, repealed.  

 SECTION 7. This Resolution shall take effect immediately.  
 

ADOPTED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 
DAPHNE, ALABAMA ON THIS, THE ____ DAY OF FEBRUARY, 2026.   
 
 
      ___________________________   
      Robin LeJeune, Mayor     
ATTEST: 
 
       
Jessica Linne, Interim City Clerk 
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EXHIBIT A  
Form of Special Economic Development Grant and Project Agreement 

 
(attached) 
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SPECIAL ECONOMIC DEVELOPMENT GRANT AND PROJECT AGREEMENT 

 This SPECIAL ECONOMIC DEVELOPMENT GRANT AND PROJECT AGREEMENT 
(this “Agreement”) is made and entered as of February 2, 2026 (the “Effective Date”), by and 
between the CITY OF DAPHNE, ALABAMA, an Alabama municipal corporation (the “City”), 
and TFH DAPHNE 2026, LLC, an Alabama limited liability company (including its successors 
and permitted assigns, collectively, the “Developer”). City and Developer are each at times 
referred to herein as a “Party” and collectively the “Parties.” 

Recitals 

 WHEREAS, the Developer controls certain real property owned by an affiliate of the 
Developer, consisting of approximately 2.00± acres, located within the City of Daphne, as more 
particularly described in Exhibit A attached hereto (the “Project Site”);   

WHEREAS, the Developer intends to develop a boutique hotel project known as the “The 
Fortuna Hotel” on the Project Site, which will consist of the construction and operation of a 70-
room (approximate, no less than 65 rooms) boutique hotel with a high-end restaurant (on a relative 
basis), bar, gym, courtyard, and event space meeting the requirements of this Agreement, including 
without limitation Section 4.01 of this Agreement (the “Project”) all of which are anticipated to 
generate significant economic activity and tax revenue for the City;  

WHEREAS, the City has determined that providing economic incentives to support the 
Project will further the economic development goals of the City and promote the prosperity and 
welfare of its residents; 

 WHEREAS, pursuant to Amendment No. 750/772 of the Constitution of Alabama of 1901, 
as amended, (the “Enabling Law”) and other applicable law, the City is authorized to provide 
certain incentives to promote economic development; 

WHEREAS, the City hereby finds and determines that the provision of the financial 
incentives for the Project set forth in this Agreement, being generally amounts equal to a portion 
of certain City-levied taxes at the Project and City-charged fees in relation to the Project, will 
further the economic development and prosperity of and employment opportunities within the 
City;  

WHEREAS, the City hereby determines that the expenditure of public funds for the Project 
will serve a valid and sufficient public purpose, notwithstanding any incidental benefit accruing to 
the Developer; namely, augmentation of the tax base of the City; and the provision of valuable 
employment opportunities for residents of the City; 

WHEREAS, the City shall take all steps required by Enabling Law, including public 
notice(s) and meeting(s), and shall cause the Warrant (as defined herein) and related obligations 
to be validated in the Circuit Court of Baldwin County, Alabama; and 
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WHEREAS, the City, acting pursuant to Enabling Law, finds and determines that waiving 
certain municipal permitting, application, plan review, inspection, development, business licensing 
and other municipal fees and charges related to the development, construction and operation of the 
Project serves a valid and sufficient public purpose and constitutes a lawful grant of a thing of 
value in support of economic development in accordance with Enabling Law; and the City agrees 
to waive such City Fees (as defined below) to the maximum extent permitted by law as further set 
forth herein.  

Agreement 

 NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 
agreements herein contained, the City and the Developer hereby agree as follows: 

 
ARTICLE 1 

RECITALS AND DEFINITIONS 

 The Parties hereby acknowledge and agree that the Recitals set forth above are true and 
correct in all material respects and are incorporated into and made a part of this Agreement by 
this reference as if fully set forth herein. 

In addition to the terms defined elsewhere in this Agreement, for purposes of this 
Agreement, the following terms shall have the following meanings: 

“Agreement” means this Special Economic Development Grant and Project Agreement. 

 “Annual Term” means the period from January 1 to December 31 of the applicable 
calendar year. 

“City” means the City of Daphne, Alabama. 

 “City Fee” means any and all municipal fees and charges imposed or collected by the City 
(or its departments) in connection with the approval, development, construction, commissioning, 
fit-out and operation of the Project, including permit, application, plan review, inspection, 
development /connection, building permit, right-of-way, sign, zoning/land use, certificate of 
occupancy, business license/tax receipt and other municipal fees and charges; excluding only (i) 
impact fees, if applicable and in effect, (ii) third-party pass-through charges imposed by another 
governmental entity or utility and required by non-waivable state law, and (iii) true user rates for 
ongoing utility consumption. 

 “City Fee Waiver” means the waiver of City Fees granted pursuant to Enabling Law and 
this Agreement. 

“Commence Construction” or “Commencement of Construction” shall mean the first 
date that any physical site work is being performed, using appropriate equipment and manpower, 
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to develop and equip the Project and install necessary infrastructure to accomplish the objectives 
of the Project, including without limitation clearing, grading, demolition, excavation, installation 
of utilities, placement of footings or foundations, or other on-site construction activity. 

 “Commence Operations” or “Commencement of Operations” or “Commencing 
Operations” shall mean the first date that each of (a) the building(s) constructed for the Project 
has been issued a permanent or temporary certificate of occupancy following application therefor 
by the Developer from the appropriate governmental authority, (b) the Developer is operating the 
building(s) as the Project and (c) the Developer delivers to the City an officer’s certificate, in a 
form and substance satisfactory to the City, certifying that the Minimum Investment has occurred.  

“Developer” means TFH Daphne 2026, LLC, and its successors and permitted assigns, 
including, without limitation, any affiliate of Developer, any lender, mortgagee, or beneficiary of 
a deed of trust, that acquires Developer’s interest in the Project, Project Site, or this Agreement by 
foreclosure, deed in lieu, assignment, or other transfer. 

 “Enabling Law” means Amendment No. 750/772 of the Constitution of Alabama of 1901, 
as amended. 

“Incentive Commencement Date” means the first day of the calendar month following 
the month in which Commencement of Operations occurs.  

“Minimum Investment” has the meaning set forth in Section 4.01 of this Agreement. 

“Project” has the meaning set forth in the Recitals. 

 “Project Site” has the meaning set forth in the Recitals. 

“Special Pledged Taxes” means seventy-five percent (75%) of the sales and use tax, 
lodgings tax, and ad valorem tax levied by and paid to the City from business conducted in relation 
to the Project, or due to property owned, in the Project Site after Commencement of Operations 
through the Maturity Date (as defined in the Warrants), excluding any lodging tax levied by and 
paid to the City that is calculated on a dollar amount per night per room basis (but not excluding 
any lodging tax based on a percentage of the charge of such room, rooms, lodgings, or 
accommodations, including the charge for use or rental of personal property and services furnished 
in relation to such rooms).  

 “Termination Date” means the earlier of (i) the twenty-fifth (25th) anniversary of the 
Incentive Commencement Date or (ii) the date on which the City has paid the Developer the full 
amount of $8,000,000 in Special Pledged Taxes. 
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ARTICLE 2 
REPRESENTATIONS AND WARRANTIES 

 SECTION 2.01 The City  

 The City is duly organized as a municipal corporation under the laws of the State of 
Alabama. The City represents that the City has the power and authority to enter into this 
Agreement, pursuant to the Enabling Law, and to carry out its obligations hereunder and by proper 
action the City has duly authorized the execution, delivery, and performance of this Agreement. 
The City has or shall perform all acts required by Enabling Law, including without limitation 
notice and public meeting requirement, to enter into this Agreement and validate this Agreement 
and the Warrant. Neither the authorization, execution and delivery of, nor the performance of, this 
Agreement by City, violates, constitutes a default under or a breach of (a) any agreement, 
instrument, contract, mortgage, ordinance, resolution or indenture to which the City is a party or 
to which the City or its assets or properties are subject; or (b) any law, judgment, decree, order, 
resolution, rule, regulation, consent or ordinance applicable to the City or any of its assets or 
properties. There is not now pending nor, to the knowledge of the City, threatened, any litigation 
affecting the City which questions (i) the validity or organization of the City, (ii) the members, 
titles or positions of the members of the governing body or the manner in which the officers of the 
City are selected or (iii) the subject matter of this Agreement. Except for approvals, resolutions, 
notices, ordinances or other actions or waiting periods already obtained, maintained or observed, 
as the case may be, no approval, resolution, hearing, notice, ordinance or other action or waiting 
period is required in order for the Agreement to constitute the legally binding obligation of the 
City. This Agreement, upon its execution and delivery, shall become the legally binding obligation 
of the City enforceable in accordance with its terms. 

 SECTION 2.02 The Developer 

 The Developer hereby represents as follows: 

(a) The Developer is duly organized and validly existing as a limited liability company 
in good standing under the laws of the State of Alabama and is duly qualified to do business in the 
State of Alabama. 

(b) The Developer has the limited liability company power and authority to enter into 
this Agreement and to carry out its obligations hereunder and by proper limited liability company 
action the Developer has duly authorized the execution, delivery and performance of this 
Agreement. 

(c) No consent or approval by, or filing with, any governmental authority in the State 
of Alabama is required for the execution or delivery of this Agreement by the Developer or for the 
full effectiveness or enforceability thereof under the laws of the State of Alabama. 
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(d) Except as otherwise disclosed in writing to City by Developer as of the date hereof 
and from time to time hereafter, there is no action, suit, proceeding, inquiry or investigation 
pending before any court or governmental authority, or threatened in writing against or affecting 
the Developer, which involves the consummation of the transactions contemplated by, or the 
validity of, this Agreement. 

 
ARTICLE 3 

DURATION OF AGREEMENT 

 SECTION 3.01  General  

This Agreement and the obligations of the City and the Developer herein shall become 
effective as of the Effective Date and shall remain in effect until the Termination Date, except with 
respect to any provision or term herein which expressly survives termination of this Agreement 
and remains in effect from and after the Termination Date. 

SECTION 3.02  Early Termination by the City 

The City shall have the right to terminate this Agreement early if the Developer fails to 
Commence Operations on or prior to August 1, 2030; provided, however, such deadline shall be 
extended automatically to the extent that the Developer is prevented or hindered from 
Commencing Operations due to any of the following causes beyond the Developer’s reasonable 
control: (1) acts of God, storm, hurricane, tropical storm/depression, tornado, earthquake, or other 
natural disaster or extreme weather event, epidemic, pandemic, or other public health emergency, 
(2) flood, fire or explosion, (3) war, invasion, riot or other civil unrest, (4) governmental order or 
law, (5) actions, embargoes or blockades in effect on or after the date of this Agreement, (6) action 
by any governmental authority, (7) national or regional emergency, (8) strikes, labor stoppages or 
slowdowns or other industrial disturbances, (9) shortage of adequate power or transportation 
facilities, failure of power, interruption of utilities, or other infrastructure outages, or (10) any 
third-party challenge, protest, appeal, or litigation relating to the Project’s land-use or development 
approvals, permits, or other governmental authorizations, or any action, proceeding, or litigation 
challenging this Agreement, its validation, and/or the issuance or validity of the Warrants. (a 
“Force Majeure Event”). Upon a Force Majeure Event, the affected Party shall provide written 
notice of the occurrence of the Force Majeure Event to the other Party and shall be entitled to an 
extension of any applicable deadlines under this Agreement for the period of delay actually caused 
thereby, with such deadline automatically extended in increments of thirty (30) days for as long as 
the Force Majeure Event continues or prevents or hinders performance by the Party. In no event 
shall a Force Majeure Event (i) constitute a default by Developer, (ii) serve as a basis for City’s 
termination of this Agreement or reduction, suspension, or recapture of incentives, or (iii) shorten 
or otherwise impair the incentive term, incentive commencement, or any payment obligation of 
the City. 
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ARTICLE 4 
AGREEMENTS AND OBLIGATIONS OF THE DEVELOPER 

 SECTION 4.01 Agreements of the Developer Regarding City Special Economic 
Development Grant Funds and City Fees 

 The Developer covenants and agrees with the City that Developer shall: 

(a) Pay or provide for the costs of the Project and cause the Project to be constructed 
pursuant to the requirements of this Agreement. The Project will include a minimum investment 
(including without limitation amounts attributable the Project Site and/or land for the Project, soft 
costs, professional services costs, attorneys fees, financing or loan costs, insurance costs, 
development and construction costs, personal property costs, operational costs, and other costs or 
expenditures of Developer or its affiliates/principals associated with the Project, whether or not 
such amounts are financed, borrowed, advanced, or considered equity expenditures) by Developer 
in capital improvements and related Project costs of approximately Thirty Million Dollars 
($30,000,000) (the “Minimum Investment”). The Developer will Commence Construction of the 
Project by August 1, 2028, and will Commence Operations on or before August 1, 2030, subject 
to any extensions for one or more Force Majeure Event.  An officer of the Developer will certify 
to the City, prior to receiving payment on the Warrant, that it has met the Minimum Investment 
and that Commencement of Operations has occurred. Notwithstanding the foregoing or anything 
herein to the contrary, in the event Developer provides reasonable documents or materials to the 
City to evidence the Minimum Investment has occurred in the approximate amount stated herein, 
such shall be conclusive evidence that Developer has made the Minimum Investment, and in any 
event, the City shall have no right to audit Developer’s records, financials, or materials related to 
the Minimum Investment. 

(b) In the construction of the Project, comply with all regulations, rules and ordinances 
of the City with respect thereto. 

(c) The Developer shall proceed with the development of the Project in a commercially 
reasonable manner and shall proceed on a commercially reasonable schedule as economic 
conditions allow or as otherwise determined by Developer in its reasonable discretion.  For 
clarification purposes, the requirements for Commencement of Construction in Section 4.01(a), 
for Commencement of Operations in Section 4.01(a) and any other requirements for timing in this 
Agreement will control, subject to any extensions for one or more Force Majeure Event. 

(d) In the development and operation of the Project, have The Fortuna Hotel as the 
anchor hotel of the Project. Notwithstanding the foregoing or anything herein to the contrary, 
Developer shall have the right, in its sole and absolute discretion at any time and from time to time, 
to enter into, modify, replace, or terminate any franchise, branding, licensing, soft-brand, or 
management arrangement and re-franchise, re-brand, or re-flag the Project without City consent 
or approval and without affecting City’s obligations or incentives, so long as the Project continues 
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to include a full-service hotel and the resulting brand or franchisor is reasonably comparable to or 
better than the prior brand (deemed satisfied if the resulting brand or franchisor is within the Smith 
Travel Research upscale (4th level) chain scale, equivalent thereto, or higher). A temporary 
unbranded transition period of up to twelve (12) months is permitted for any change. 

(e) The Developer shall be responsible for all costs incident to the Project, other than 
the City’s costs and City Fees pursuant to the City Fee Waiver, including costs for acquisition and 
preparation of the Property for design, development, financing, construction, acquisition and 
installation costs of the Project, and for payment of its own fees with respect to the development 
of the Project, including, but not limited to, legal, accounting, engineering, surveying, title work, 
architectural, construction and environmental services.  

(f) Reimburse the City for (i) the costs and legal fees relating to this Agreement and 
the Warrant and validation proceedings, if any, relating to the same, and (ii) any and all reasonable 
costs (including reasonable attorneys’ fees and expenses) arising out of or resulting from any 
challenge to this Agreement, the Project, or the Warrant in any validation proceedings or 
Amendment 750/772 proceedings relating to the same, or litigation challenging the City’s 
authority to enter into the same. Developer shall reimburse the City for its costs and legal fees 
incurred to date within thirty (30) days following execution of this Agreement, and shall reimburse 
the City for the balance of its costs and legal fees related to validation within thirty (30) days of a 
final ruling in the validation proceedings.  The City may pursue an appeal of any adverse final 
ruling in the validation proceedings; provided, however, that Developer shall not be required to 
reimburse the City for any costs or legal fees incurred in connection with such appeal unless 
Developer has consented in writing to the appeal. The City shall provide Developer with 
reasonable documentation, bills, and/or invoices evidencing amounts to be reimbursed under this 
subsection. Upon written request of Developer, City or City’s legal counsel shall provide 
reasonable documentation and information concerning the validation proceedings, and the City 
shall provide Developer prompt written notice if this Agreement is challenged in any validation 
proceedings or any materially adverse events occur in relation to the validation proceedings. The 
agreements and covenants of this Section 4.01 (f) shall survive the expiration or termination of 
this Agreement.  

(g) Comply, and cause its officers, agents, contractors and employees to comply, with 
all applicable federal, state, and local statutes, regulations, rules, ordinances and other laws 
applicable to the Project. 

(h) The plans and specifications for the Project shall be subject to the reasonable 
approval of the City. The City agrees that its approval will not be unreasonably withheld, 
conditioned, or delayed and the City acknowledges that the plans and specifications of the Project 
may change numerous times and from time to time as leases and other contracts are executed for 
the Project and as may be reasonably required throughout the development of the Project. Such 
approval shall not amount to an approval of the Project’s conformity with applicable building 
codes and other usual inspection approvals by the City applicable to any new construction in the 
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City, which such approval process shall proceed in the normal course, provided that, to the extent 
reasonably possible, the City shall expedite its review in the permitting, licensing, approvals, and 
certificates of occupancy processes to permit development, construction, Commencement of 
Construction and the Commencement of Operations for the Project to proceed on an expedited 
basis. The City covenants not to intentionally and/or wrongfully delay or fail to issue any permits, 
licenses, approvals, certificates of occupancy or other consents applicable in the Project in the 
ordinary course of business of the City. 

 SECTION 4.02 Special Agreements of Developer 

 The Developer covenants and agrees with the City: 

 The Developer agrees to defend, protect, indemnify, and hold harmless the City, its agents, 
employees, and members of its governing body, from and against all claims or demands, including 
actions or proceedings brought thereon, and all costs, expenses, and liabilities of any kind relating 
thereto, including reasonable attorney’s fees and costs of suit, arising out of or resulting from any 
of the following, provided, however, that the foregoing indemnity will not extend to the gross 
negligence or willful misconduct of the City, its agents, employees, and members of its governing 
body: (i) this Agreement, (ii) any construction activity performed by Developer, or anyone 
claiming by through, or under Developer; and (iii) any loss of life, personal injury, or damage to 
property arising from or in relation to the entry upon, construction, use, operation or occupancy of 
the Project, including, without limitation, tenants, customers and invitees of the Project and/or 
Developer. The agreements and covenants in this Section 4.02 shall survive the termination of this 
Agreement. 

 SECTION 4.03 City Fee Waiver Cooperation of Developer 

 Developer shall (a) identify applicable City Fees and provide reasonable supporting 
information for City’s waiver and administration thereof; (b) ensure applicants reference the City 
Fee Waiver and any City Fee Waiver certificate/letter when applying for permits, licenses, 
approvals or other items with an associated City Fee; and (c) promptly notify the City of any 
inadvertently assessed or paid City Fees so that refund/credit may be processed as provided in this 
Agreement. 

ARTICLE 5 
AGREEMENTS AND OBLIGATIONS OF THE CITY 

 SECTION 5.01 Agreement of City Regarding Special Economic Development Grant 
Funds 

 The City covenants and agrees with the Developer that:  

(a) In order to provide economic incentives to and to reimburse the Developer for 
capital expenditures and related Project costs incurred in the development, construction, and 
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operation of the Project, the City shall issue a warrant to the Developer as further provided in 
Article 6 hereof (the “Warrant”) in accordance with (i) (A) the Enabling Law, (B) Section 11-47-
2 of the Code of Alabama (1975) and (C) other constitutional and statutory authority supplemental 
thereto ((A), (B) and (C), collectively the “Warrant Act”), and (ii) an ordinance to be duly adopted 
by the City authorizing the issuance of the Warrant in the principal amount of not to exceed Eight 
Million and NO/100 Dollars ($8,000,000) (the “Warrant Ordinance”). 

(b) [Intentionally Deleted.]  

(c) Notwithstanding anything in this Agreement to the contrary, the City shall have no 
obligation to pay any Special Pledged Taxes or any other payment which may otherwise accrue 
hereunder at any time that an Event of Default by the Developer has occurred and is continuing, 
provided that such obligation of the City shall recommence upon Developer’s cure of such an 
Event of Default. The City shall be entitled to offset any payments due to the Developer under this 
Agreement against documented amounts owed to the City by the Developer.  

(d) The City shall provide for the coordination and submission of the Amendment 
750/772 Resolution of the City, the Warrant Ordinance and the issuance of the Warrant, and 
procedures and requirements related thereto, and, upon issuance of the Warrant, the City shall 
establish a segregated Warrant Fund (as defined in the Warrant Ordinance) to receive and pay out 
all Special Pledged Taxes to Developer, to be administered by the Paying Agent . 

(e) The City, in cooperation with Developer and its legal counsel (if any), shall cause 
the obligations of the City under this Agreement, the Warrant Ordinance and the Warrant to be 
validated and confirmed by a judgment to be entered by the Circuit Court of Baldwin County, 
Alabama, in accordance with Section 6-6-755 of the Code of Alabama (1975), or other applicable 
statutes or authority, and the obligations and covenants of the City under this Agreement, the 
Warrant Ordinance and the Warrant, including, without limitation, adoption of appropriate 
proceedings, execution of pleadings and providing such documentary and testimonial evidence as 
shall be reasonably required in furtherance of such validation proceeding. In the event this 
Agreement is challenged during the validation proceedings and such challenge(s) results in an 
adverse ruling, the City and Developer shall reasonably and in good faith confer to determine the 
basis for such adverse ruling and, to the extent permitted by law, cooperate to amend, modify, or 
supplement this Agreement, the Warrant Ordinance, and the Warrant as necessary to cure or 
address the matters giving rise to the adverse ruling, and to resubmit the amended documents for 
validation or approval in a manner that is intended to permit the issuance of a favorable validation 
judgment. Pending such efforts, all performance deadlines shall be tolled, and neither party shall 
be deemed in default solely by reason of an adverse ruling in validation proceedings.  

(f) The City acknowledges and agrees that Developer and/or successor owner of the 
Project Site may engage a third-party or affiliated management company to manage the Project’s 
day-to-day operations and that branding, trademarks, intellectual property, trade dress, logos, and 
other intellectual property used at or in relation to the Project may be owned or controlled by such 
management company and/or a hotel franchisor or brand. The use of a management company, 
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franchisor, and/or the ownership or control of branding or IP by such party shall not constitute an 
Event of Default, shall not require City consent or approval, and shall not be deemed an assignment 
of this Agreement, the Warrant Ordinance, or the Warrant. For the avoidance of doubt, Developer 
remains liable for all obligations hereunder, and any change in management or brand shall not 
diminish the City’s rights or the Developer obligations under this Agreement. 

 

SECTION 5.02 Agreement of City Regarding City Fee Waiver 
 
The City covenants and agrees with the Developer that: 
 
(a) Acting pursuant to Enabling Law, and as part of the City’s special economic 

development support for the Project, the City hereby grants a City Fee Waiver of all City Fees 
with respect to the permitting, approval, development, construction, commissioning, fit-out and 
operation of the Project to the maximum extent permitted by applicable law. This Agreement shall 
constitute the City’s Fee Waiver and be sufficient evidence of the City’s Fee Waiver; Developer’s 
presentation of this Agreement to any City department, official, employee, or agent shall constitute 
sufficient evidence for the City and such city personnel to waive a City Fee. 

 
(b) The City shall (i) direct all City departments to recognize the City Fee Waiver and 

to issue permits, approvals and licenses without assessing City Fees; (ii) issue to Developer a Fee 
Waiver Certificate/Letter for presentation with applications; and (iii) designate a City 
administrator to coordinate and resolve fee-related questions promptly. 

 
(c) If any City Fees are inadvertently assessed against or paid by Developer, the City 

shall, within thirty (30) days after written notice, refund such amounts or credit them against other 
amounts (if any) otherwise payable by Developer to the City. 

 
(d) The City Fee Waiver applies only to municipal fees within the City’s control and 

does not waive: (i) charges that state law expressly prohibits a municipality from waiving; (ii) 
levies imposed by non-City entities; or (iii) pass-through fees collected solely on behalf of another 
governmental entity or utility. 

 
(e) The City Fee Waiver is a binding obligation of the City granted pursuant to 

Enabling Law and this Agreement, and shall not be offset against amounts payable under the 
Warrant or otherwise reduce the City’s obligations regarding the Warrant Fund or Special Pledged 
Taxes. The City shall not repeal or materially impair the City Fee Waiver as applied to the Project 
after the Effective Date of this Agreement, except to the extent required by a change in applicable 
law of general application. 
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SECTION 5.04 Developer’s Rights Under the Warrant and City Fee Waivers 

The Parties acknowledge and agree that Developer’s lender(s), mortgagee(s), 
beneficiary(ies) under a deed of trust, equity investor(s), or other parties holding interest in the 
Project or Developer may require a collateral assignment of the Developer’s rights under this 
Agreement and/or the Warrant. In the event that any such collateral assignment is required, 
Developer shall have the right to collaterally assign its rights under this Agreement and/or the 
Warrant, whether at the closing of a construction loan or another time and from time to time. As a 
component of such collateral assignment of Developer’s rights under this Agreement and/or the 
Warrant, the City shall execute and deliver such consent(s) of collateral assignment and/or estoppel 
certificates in the form and substance reasonably required by Developer and/or such 
aforementioned interested parties for the Project, and if required by Developer and/or such 
aforementioned interest parties pursuant to the express terms of such collateral assignment form, 
the City shall provide the benefits, abatements, and waivers under this Agreement and/or the 
Warrant directly to such interest parties. Furthermore, the Parties acknowledge and agree that 
Developer shall have the right to transfer Developer’s rights, benefits, and obligations under this 
Agreement, the Warrant, and/or Warrant Ordinance as provided in Section 8.06(c) hereof. 

 
ARTICLE 6 

THE WARRANT 

 SECTION 6.01 Warrant Provisions 

 The City covenants and agrees to promptly conduct appropriate proceedings and satisfy 
necessary requirements to adopt the Warrant Ordinance and issue the Warrant. The Warrant, in 
accordance with the Warrant Ordinance and the Warrant Act, shall: 

(a) have a maturity date on the twenty-fifth (25th) anniversary of the Incentive 
Commencement Date, which is a maturity date not exceeding thirty (30) years from the date of 
issuance thereof pursuant to the Warrant Act; 

(b) not bear interest; 

(c) to the extent permissible under applicable law, be evidenced and structured so as to 
be exempt under Alabama law from the constitutional debt limit of the City; 

(d) be payable only if the Developer is in compliance with its obligations under this 
Agreement; and 

(e) be payable monthly on the last day of each month following the Incentive 
Commencement Date solely from, and secured solely by, the Special Pledged Taxes, and shall not 
constitute a general obligation, or charge against the general credit or taxing power, of the City. 
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 SECTION 6.02 Repayment 

 The Warrant Ordinance shall provide that the Special Pledged Taxes shall be applied to the 
payment of the debt service on the Warrant until the earlier of (i) the date that is twenty-five (25) 
years from the Incentive Commencement Date or (ii) the Warrant is paid in full (i.e., 
$8,000,000.00), and that any all other taxes or revenues relating to the Project Site shall be retained 
by the City to be used for any lawful purposes. 

 SECTION 6.03 Costs of Issuance 

 If not otherwise reimbursed to the City or paid directly by Developer pursuant to the terms 
of this Agreement, the costs of issuance of the Warrant shall be withheld by the City from the 
Special Pledged Taxes prior to repayment of amounts owed under the Warrant to the Developer. 

 SECTION 6.04 Conditions 

 The conditions on which the funds under the Warrant will be drawn by the Developer will 
be set forth in detail in the Warrant Ordinance. 

 SECTION 6.05 [Intentionally Deleted.] 

SECTION 6.06 Developer’s Rights Under the Warrant 

 The Parties acknowledge and agree that Developer’s lender(s), mortgagee(s), 
beneficiary(ies) under a deed of trust, equity investor(s), or other parties holding interest in the 
Project or Developer may require a collateral assignment of the Developer’s rights under this 
Agreement, Warrant, and/or Warrant Ordinance. In the event that any such collateral assignment 
is required, Developer shall have the right to collaterally assign its rights under this Agreement, 
Warrant, and/or Warrant Ordinance, whether at the closing of a construction loan or another time 
and from time to time. As a component of such collateral assignment of Developer’s rights under 
this Agreement, the Warrant, and/or the Warrant Ordinance, the City shall execute and deliver 
such consent(s) of collateral assignment and/or estoppel certificates in the form and substance 
reasonably required by Developer and/or such aforementioned interested parties for the Project, 
and if required by Developer and/or such aforementioned interest parties pursuant to the express 
terms of such collateral assignment form, the City will make payments under the Warrant directly 
to such interest parties. 

 
ARTICLE 7 

EVENTS OF DEFAULT AND REMEDIES 

 SECTION 7.01 Events of Default 

 Any one or more of the following shall constitute an event of default by the City or the 
Developer hereunder (an “Event of Default”) under this Agreement: 

Page 220 of 309



 

13 
 

(a) default in the performance, or breach, by the City of any covenant or warranty of 
the City in this Agreement (including without limitation the City’s failure to make any payment or 
reimbursement to Developer when due under this Agreement, the Warrant, and/or the Warrant 
Ordinance; provided, however, that such a payment or reimbursement will be considered timely 
made if made within ten (10) business days of the due date thereof), and the continuance of such 
default or breach for a period of 30 days after there has been given, by registered or certified mail, 
to the City by the Developer a written notice specifying such default or breach and requiring it to 
be remedied and stating that such notice is a “notice of default” hereunder, provided that if such 
default is of a kind which cannot reasonably be cured within such thirty-day period (e.g., excluding 
a default in City’s obligations to make payments to Developer), the City shall have a reasonable 
period of time within which to cure such default, not to exceed ninety (90) days, provided that it 
begins to cure the default promptly after its receipt of such written notice and proceeds in good 
faith, and with due diligence, to cure such default;  

(b) default in the performance, or breach, by the Developer of any covenant or warranty 
of the Developer in this Agreement, and the continuance of such default or breach for a period of 
30 days after there has been given, by registered or certified mail, to the Developer by the City a 
written notice specifying such default or breach and requiring it to be remedied and stating that 
such notice is a “notice of default” hereunder, provided, that if such default is of a kind which 
cannot reasonably be cured within such thirty-day period, the Developer shall have a reasonable 
period of time within which to cure such default, provided that it begins to cure the default 
promptly after its receipt of such written notice and proceeds in good faith, and with due diligence, 
to cure such default, provided that during any Developer Event of Default and prior to cure, the 
City shall continue to deposit Special Pledged Taxes into the Warrant Fund (as defined in the 
Warrant Ordinance) but may withhold disbursement; upon cure, the City shall release and payout 
all withheld amounts.; or  

 
(c) initiation of bankruptcy, reorganization, liquidation, dissolution or receivership 

proceedings of the Developer, whether voluntary or involuntary, which are not withdrawn or 
dismissed within 60 days thereafter, or the Developer’s making an assignment for the benefit of 
creditors (except as expressly contemplated in Section 6.05 hereof).  

 SECTION 7.02 Remedies 

(a) Each party may, upon the occurrence of an Event of Default and the expiration of 
any cure or grace period therefor, by written notice to the other party, terminate this Agreement 
and the obligations thereof without recourse except with respect to such rights or obligations as 
shall have theretofore vested or which shall be set forth in agreements or provisions which by the 
express terms thereof survive such termination of this Agreement. 

(b) Each party hereto may proceed to protect its rights and interests by suit in equity, 
action at law or other appropriate proceedings, provided that only Developer (and any successor 
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or permitted assignee) may seek specific performance; the City shall have no right to specific 
performance or mandatory injunctive relief against Developer, including any order to construct, 
complete, open, operate, maintain, brand, or make capital expenditures for the Project; otherwise, 
City and Developer may seek any remedy available at law or in equity, provided that the City shall 
not be entitled to and hereby waives any and all rights to seek and/or recover any punitive, 
incidental, or consequential damages, whether arising at law or in equity related to this Agreement, 
the Warrant, Warrant Ordinance, and/or the Project. 

 SECTION 7.03 Remedies Subject to Applicable Law 

 All rights, remedies and powers provided by this Agreement may be exercised only to the 
extent the exercise thereof does not violate any applicable provision of law in the premises, and 
all the provisions of this Article are intended to be subject to all applicable mandatory provisions 
of law which may be controlling in the premises and to be limited to the extent necessary so that 
the same will not render this Agreement invalid or unenforceable. 

ARTICLE 8 
PROVISIONS OF GENERAL APPLICATION 

 SECTION 8.01 Severability 

If any provision of this Agreement or the application thereof to any person or circumstance shall, 
at any time or to any extent, be invalid or unenforceable, and the basis of the bargain between the 
parties hereto is not destroyed or rendered ineffective thereby, the remainder of this Agreement, 
or the application of such provision to persons or circumstances other than those as to which it is 
held invalid or unenforceable, shall not be affected thereby. 

 SECTION 8.02 Prior Agreements Cancelled 

This Agreement (including any agreements and exhibits referred to herein) constitutes the entire 
agreement among the parties hereto and supersedes any prior understandings, agreements or 
representations by or among the parties hereto, whether written or oral, to the extent they relate to 
the subject matter hereof. No stipulations, agreements or understandings of the parties hereto shall 
be valid or enforceable unless contained in this Agreement. None of the parties hereto shall 
hereafter have any rights under any of such prior agreements, but shall look to this Agreement for 
definition and determination of all of their respective rights, liabilities and responsibilities relating 
to the matters contained herein. 

 SECTION 8.03 Counterparts 

 This Agreement may be executed in counterparts, including electronic counterparts, each 
of which shall constitute but one and the same agreement and shall be deemed an original.  
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 SECTION 8.04 Binding Effect; Governing Law 

(a) This Agreement shall inure to the benefit of, and shall be binding upon, the parties 
hereto and their respective permitted successors and assigns except as otherwise provided herein. 

(b) This Agreement shall be governed exclusively by the laws of the State of Alabama. 
 
(c) Any suit, action, or proceeding by any party hereto against any other party hereto 

arising out of or relating to this Agreement or any transaction contemplated hereby shall only be 
brought in the state courts in Baldwin County, Alabama, and each party hereto hereby submits to 
the exclusive jurisdiction of such courts for the purpose of any such suit, action, or proceeding.  

SECTION 8.05 Notices 

(a) All notices, demands, consents, certificates or other communications hereunder 
shall be in writing, shall be sufficiently given and shall be deemed given when delivered personally 
to the party or to an officer of the party to whom the same is directed, or mailed by registered or 
certified mail, postage prepaid, return receipt requested, or sent by overnight courier, addressed as 
follows: 

To City: 
City of Daphne 
1705 Main Street 
Daphne, AL 36526 
Attn: Mayor; Finance Director 
 
 
 
With copy to: 
Adams and Reese, LLP 
11 North Water Street, Suite 23200 
Mobile, Alabama 36602 
Attn: Jay Ross; Patrick Dungan 
 

To Developer: 
TFH Daphne 2026, LLC 
c/o 68 Ventures 
707 Belrose Ave. 
Daphne, AL 36526 
Attn: Nathan Cox; Caldwell Cunningham; 
Cameron Thatcher 
 
With copy to: 
Byrd Campbell, P.A. 
180 Park Avenue North, Suite 2A 
Winter Park, FL 32789 
Attn: James Campbell; James Wallace; Jake 
Paglialonga 
 
 
 

 Any party may change its address for receiving notice by giving notice of a new address in 
the manner provided herein. 

(b) Any such notice or other document shall be deemed to be received as of (i) the date 
delivered, if delivered personally, (ii) the date delivered, as evidenced by the signed return receipt, 
if delivered by registered or certified mail, or (iii) the next business day, if sent by overnight 
courier. 
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 SECTION 8.06 Delegation and Assignment of this Agreement; Transfer of the Project 

(a) Except as otherwise provided in Section 6.06 or 8.06(c) of this Agreement, the 
Developer shall not have the authority or power to, and shall not, assign, hypothecate, pledge, or 
transfer any interest or right of the Developer in or to this Agreement, or assign, delegate or transfer 
any duty or obligation of the Developer to observe or perform any agreement, covenant or 
obligation of the Developer under this Agreement, to any person or entity except upon the prior 
written consent of the City as set forth in a resolution of the governing body of the City with respect 
thereto. Notwithstanding the foregoing or anything herein to the contrary, Developer shall have 
the right, without the consent or other approval of City, to assign or otherwise transfer Developer’s 
interests in or to the Project or any portions thereof, and in, to, or under this Agreement, the 
Warrant, and/or Warrant Ordinance to an affiliate of Developer. Additionally, notwithstanding 
anything in this Agreement to the contrary, Developer shall have the right, without the consent or 
other approval of City, to lease, re-lease, sublease, assign, or transfer restaurant portions of the 
Project and related operational duties and responsibilities to a third-party, provided that such third-
party shall operate a high-end restaurant (on a relative basis) at the Project.   

(b) The City shall not have the authority or power to, and shall not, assign, delegate or 
transfer any duty or obligation of the City to observe or perform any agreement, covenant or 
obligation of the City under this Agreement except upon the prior written consent of the Developer, 
or any successor or assign thereof approved by the City to the extent required under Section 
8.06(a). 

(c) Notwithstanding anything in this Agreement, the Warrant, and/or Warrant 
Ordinance to the contrary, Developer may sell, convey, or otherwise transfer all or any portion of 
the Project and/or its ownership interests in the Project or Developer without City consent, 
provided that Developer has achieved the Commencement of Operations and operated the Project 
for a period of four (4) years from the date of Commencement of Operations. In the event of such 
permitted transfer, Developer will deliver to City not less than thirty (30) days’ prior written notice 
identifying the transferee (and if requested by City, reasonable documentation supporting the 
satisfaction of the foregoing condition) and the contemplated date that such transfer will be 
consummated, and at or prior to such consummation, the transferee will execute and deliver to the 
City a written assumption of Developer’s obligations under this Agreement, the Warrant, and/or 
Warrant Ordinance (to the extent of the interests being transferred). Upon such delivery, all of 
Developer’s rights (including the right to receive City Fee Waivers and reimbursements/payments 
under the Warrant) and obligations with respect to the interests transferred shall automatically run 
to and be binding upon the transferee (to the extent of the interests transferred), and Developer 
shall be released from obligations accruing after the transfer with respect to the interests transferred 
(but shall remain responsible for any accrued and uncured obligations as of the date of 
consummation). Any subsequent transfer(s) may occur on the same terms or as otherwise expressly 
allowed under this Agreement. City shall update its records and the Warrant register to reflect any 
such transfer upon receipt of customary documentation in accordance with the Warrant Ordinance. 
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 SECTION 8.07 Amendments, Modification and Non-Waiver 

 This Agreement may be amended or supplemented only by an instrument in writing duly 
authorized, executed and delivered by each Party hereto. No waiver by any Party of any breach or 
default of any term, condition, or provision hereof shall be deemed a waiver of any other or 
subsequent breaches or defaults of any kind, character, or description under any circumstance. No 
waiver of any breach or default of any term, condition, or provision hereof shall be implied from 
any action of either Party and any such waiver, to be effective, shall be set out in a written 
instrument signed by the waiving Party. 

 SECTION 8.08 Limitation of Liability 

 Other than the liability for failure to issue and pay the Warrant pursuant to the terms of this 
Agreement, the City shall not be liable to Developer for any commercial loss, inconvenience, loss 
of use, time, data, goodwill, revenues, profits or savings, or other loss; or other special, indirect, 
consequential or incidental damages which, in any manner directly or indirectly, is connected with 
or arises out of the agreements or obligations of Developer contemplated by this Agreement, or is 
connected with or arises out of any of the obligations of the City, or arises out of the failure of the 
City to perform any of the obligations made by and imposed under this Agreement, regardless of 
whether such special, indirect, consequential or incidental damage is contended, or ultimately 
shown or held, to be caused, in whole or in part, by the acts or omissions of the City. This limitation 
of liability shall survive the expiration or termination of this Agreement. 

 SECTION 8.09 Relationship of the Parties 

 The City and Developer agree that nothing contained in this Agreement, nor any act of 
Developer or any act of the City shall be deemed or construed by either of the parties hereto, or by 
third persons, to create any relationship of a third party beneficiary hereof, or of principal and 
agent, or of a limited or a general partnership or of a joint venture or of any association or 
relationship between Developer and the City other than as independent contractors in a contract 
entered into at arm’s length. Notwithstanding any of the provisions of this Agreement, it is agreed 
that the City has no investment or equity interest in the business of Developer and shall not be 
liable for any debts of Developer, nor shall the City be deemed or construed to be a partner, joint 
venturer or otherwise interested in the assets of Developer, nor shall Developer at any time or 
times use the name or credit of the City in purchasing or attempting to purchase any equipment or 
supplies or other things whatsoever. 

 SECTION 8.10 Estoppel Certificates 

 Upon written request from Developer (with respect to any purchaser, transferee, or lender 
for the Project, as designated by Developer), the City shall, within fifteen (15) days, execute and 
deliver an estoppel certificate in the form and substance reasonably requested by Developer, 
addressing such customary matters as Developer reasonably specifies, and permitting reliance by 
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the addressee and its successors and assigns. If the City fails to deliver within such period, then at 
Developer’s election, the City shall be deemed to have certified that (i) this Agreement and the 
Warrant Ordinance (including the Warrant) are in full force and effect with no written notice of 
any uncured Developer Event of Default, and (ii) the City asserts no offsets or defenses to payment 
under the Warrant as of that date. The City shall not unreasonably withhold, condition, or delay 
any such estoppel certificate. 

 

[Signature Page to Follow] 
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 IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 
first written above. 

      CITY: 

      CITY OF DAPHNE, ALABAMA  

      By: ___________________________  
{SEAL}      Robin LeJeune, Mayor   
  

ATTEST: 

       
Jessica Linne, Interim City Clerk 
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      DEVELOPER: 

TFH DAPHNE 2026, LLC 

  

      By: ___________________________  
      Name:       
      Its: ___________________________ 
 
STATE OF      
      
COUNTY OF      
 
 
 I, ___________________, a Notary Public in and for the State and County aforesaid, hereby certify 
that ____________________________, whose name as _______________________________ of TFH 
DAPHNE 2026, LLC, is signed to the foregoing instrument and who is known to me, acknowledged before 
me on this day that, being informed of the contents of such instrument, he, as such officer and with full 
authority, executed the same voluntarily for and as the act of said company. 
 
 Given under my hand and official seal on this ___ day of ______________, 2026. 
 
 
             
       Notary Public 
       My commission expires:     
[SEAL] 
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EXHIBIT A 
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CITY OF DAPHNE 
RESOLUTION 2026-05 

 
Acceptance of Roads and Rights-of-Way: Patch Place, Phase 1  

                                    
WHEREAS, the City Council of the City of Daphne, Alabama has received notice that the Daphne 

Planning Commission has given Final Plat approval to Patch Place, Phase 1 on May 22, 2025, and the City of 
Daphne hereby recommends acceptance of the roads and rights-of way located in Patch Place, Phase 1; and 
 

WHEREAS, an inspection was made by the Director of Community Development, and all reports and 
other related documents have been provided stating that said streets and associated storm water drainage have been 
installed in conformity with City standards; and 
 

WHEREAS, an inspection was made by the Director of Public Works, and said director has recommended 
acceptance of said streets and associated storm water drainage, to the extent such drainage facilities affect the rights-
of-way, of Patch Place, Phase 1; and  
 

WHEREAS, the developer has provided to the City a two-year maintenance bond in the amount of 
$366,201.99 as required and now requests acceptance and dedication of the same for maintenance of said 
improvements as outlined in Article XVII, entitled the Procedures for Subdivision Review, of the City of Daphne 
Land Use and Development Ordinance; and 
 

WHEREAS, the developer has caused the plat to be recorded on slide 2188775 of the records in the 
Baldwin County Judge of Probate Office; and 
 

WHEREAS, the City Council of the City of Daphne believes it is in the best interest of the citizens of the 
City for the City to accept said rights-of-way. 

 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF DAPHNE 
AS FOLLOWS: that the following rights-of-way within Patch Place, Phase 1, according to the plat presented by 
Rowe Engineering & Surveying as recorded in the Office of the Judge of Probate, Baldwin County, Alabama, are 
hereby accepted by the City of Daphne, Alabama as city streets for maintenance:  

 
a portion of Parker Lane (661 linear feet), a 50-ft right of way; and a portion of Patch Place Loop 
(191 linear feet), a 50-ft right of way.  

 
 

ADOPTED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, 
ALABAMA ON THIS THE _____ DAY OF _______________, 2026.   
 
                           

__________________________________ 
                                                                         Robin LeJeune, Mayor                                                              

 
ATTEST: 
 
_______________________________________ 
Jessica Linne, CMC, Interim City Clerk 
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CITY OF DAPHNE 
RESOLUTION 2026-06 

 
Acceptance of Roads and Rights-of-Way: Patch Place, Phase II 

                                    
WHEREAS, the City Council of the City of Daphne, Alabama has received notice that the Daphne 

Planning Commission has given Final Plat approval to Patch Place, Phase 2 on July 24, 2025, and the City of 
Daphne hereby recommends acceptance of the roads and rights-of way located in Patch Place, Phase 2; and 
 

WHEREAS, an inspection was made by the Director of Community Development, and all reports and 
other related documents have been provided stating that said streets and associated storm water drainage have been 
installed in conformity with City standards; and 
 

WHEREAS, an inspection was made by the Director of Public Works, and said director has recommended 
acceptance of said streets and associated storm water drainage, to the extent such drainage facilities affect the rights-
of-way, of Patch Place, Phase 2; and  
 

WHEREAS, the developer has provided to the City a two-year maintenance bond in the amount of 
$366,201.99 as required and now requests acceptance and dedication of the same for maintenance of said 
improvements as outlined in Article XVII, entitled the Procedures for Subdivision Review, of the City of Daphne 
Land Use and Development Ordinance; and 
 

WHEREAS, the developer has caused the plat to be recorded on slide 3017-A of the records in the Baldwin 
County Judge of Probate Office; and 
 

WHEREAS, the City Council of the City of Daphne believes it is in the best interest of the citizens of the 
City for the City to accept said rights-of-way. 

 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF DAPHNE 
AS FOLLOWS: that the following rights-of-way within Patch Place, Phase 2, according to the plat presented by 
Rowe Engineering & Surveying as recorded in the Office of the Judge of Probate, Baldwin County, Alabama, are 
hereby accepted by the City of Daphne, Alabama as city streets for maintenance:  

 
a portion of Patch Place Loop (2,234 linear feet), a 50-ft right of way.  

 
 

ADOPTED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, 
ALABAMA ON THIS THE _____ DAY OF _______________, 2026.   
 
                           

__________________________________ 
                                                            Robin LeJeune, Mayor                                                              

 
ATTEST: 
 
_______________________________________ 
Jessica Linne, CMC, Interim City Clerk 
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CITY OF DAPHNE, ALABAMA 
RESOLUTION 2026-07 

 
APPROPRIATION:  ENGINEERING FEES: RED GULLY DRAINAGE CHANNEL 

IMPROVEMENTS  
 

WHEREAS, Ordinance 2025-17 approved and adopted the Fiscal Year 2026 Budget on September 
15, 2025; and 

 
WHEREAS, subsequent to the adoption of the Fiscal Year 2026 budget, the City Council has 

determined that certain appropriations are required and should be approved and made a part of the Fiscal 
Year 2026 budget; and 

 
 WHEREAS, as a result of heavy rains, watersheds and their drainage systems located within the 
City of Daphne sustained severe damage and require emergency repairs in order to prevent further impacts 
to the City’s watersheds; and  
 

WHEREAS, the City of Daphne has made application with the Natural Resources Conservation 
Service (NRCS) through their Emergency Watershed Protection (EWP) program for 75% reimbursement 
of expenses incurred for such watershed emergency repairs at Red Gully Drainage Channel; and  

 
WHEREAS, the EWP Project has been preliminary selected by NRCS for funding with the City 

of Daphne as the “Sponsor”; and  
 
WHEREAS, the City has received an engineering proposal from Rowe Engineering and Surveying 

for surveying and civil site design for the aforementioned project in the amount of $75,475, which will not 
be eligible for grant reimbursement. 

 
 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
DAPHNE, ALABAMA, that  
 

1) Funds in the amount $75,475 from the General Fund are hereby appropriated and made part of the 
Fiscal Year 2026 Budget for the engineering fees at Red Gully Drainage Channel Improvements. 
 

2) The Mayor is hereby authorized and directed to do or perform or cause to be done or performed in the 
name of and behalf of the City such other acts, and to execute, deliver, file and record such other 
instruments, documents, certificates, notifications and related documents, all as shall be required by 
law or necessary or desirable to carry out the provisions and purposes of this resolution. 
 

 
APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, 
ALABAMA, THIS    DAY OF  , 2026. 

   

              
ATTEST:      Robin LeJeune, Mayor 
 
 
        
Jessica Linne, Interim City Clerk 
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CITY OF DAPHNE, ALABAMA 
RESOLUTION 2026-08 

2026-A-STREET RESURFACING 
 
 WHEREAS, the City of Daphne is required under Section 39-2-2 of the Code of Alabama to 
secure competitive bids for public works contracts in excess of $100,000; and 
 
 WHEREAS, the City of Daphne acknowledges that the FY2026 Street Resurfacing will exceed 
$100,000; and 
 
 WHEREAS, the City of Daphne did receive and review bids for the FY2026-A-STREET 
RESURFACING and has determined that the bid from the lowest responsive and responsible bidder as 
presented is reasonable; and 
 

WHEREAS, the subject bid is hereby certified contemporaneously with the passing of this 
resolution that the bid was let in compliance with all applicable provisions of Alabama law; and 
 
 WHEREAS, monies have been budgeted for the FY2026 Street Resurfacing projects; and 
 

WHEREAS, staff recommends the bid for FY2026 Street Resurfacing be awarded to Asphalt 
Services, Inc. to include selected streets from the base bid and the Add Alternate #1. 
 
NOW, THEREFORE BE IT RESOLVED, BY THE CITY COUNCIL OF THE CITY OF 
DAPHNE, ALABAMA that the City hereby  

1. Accepts the bid from Asphalt Services, Inc. for the selected streets from the Base bid $1,041,258 
and the Additive Alternate $104,319 for a total of $1,145,577 as specified in BID 
SPECIFICATION NO. 2026-A-Street Resurfacing and listed below: 

 

 
 

ITEM NO. DESCRIPTION UNIT QUANTITY UNIT PRICE BID AMOUNT

1a Mill and Pave Bel Air Cir 1 LS  $    25,659.00  $                       25,659.00 

1 Mill and Pave Brentwood Dr 1 LS  $  132,270.00  $                     132,270.00 

2 Mill and Pave Briarcliff Cir 1 LS  $    14,755.00  $                       14,755.00 

3 Mill and Pave Cameron Cir 1 LS  $    41,853.00  $                       41,853.00 

4 Mill and Pave Glenwood Cir 1 LS  $    14,030.00  $                       14,030.00 

5 Mill and Pave Hidden Cir 1 LS  $    13,968.00  $                       13,968.00 

6 Mill and Pave Lake Front Dr 1 LS  $    72,700.00  $                       72,700.00 

7 Mill and Pave Michocaun Cir 1 LS  $    27,347.00  $                       27,347.00 

8
Mill and Pave Rolling Hill Dr (North Portion - Bayview to 

196 Rolling Hill)
1 LS  $  177,658.00  $                     177,658.00 

9
Creekbank Dr Entry Rebuild (see sheet C-01 for 

construction details)
1 LS  $    70,160.00  $                       70,160.00 

10 Mill and Pave Ash Ct 1 LS  $    39,672.00  $                       39,672.00 

11 Mill and Pave Azalea Ct 1 LS  $    19,606.00  $                       19,606.00 

12 Mill and Pave Middle Creek Cir 1 LS  $  206,642.00  $                     206,642.00 

13 Mill and Pave North Ct 1 LS  $    64,974.00  $                       64,974.00 

14 Mill and Pave Sweet Gum Ct 1 LS  $    24,344.00  $                       24,344.00 

Asphalt Service, Inc.
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2. The Mayor is hereby authorized and directed to do or perform or cause to be done or performed in 
the name of and behalf of the City such other acts, and to execute, deliver, file and record such 
other instruments, documents, certificates, notifications and related documents, all as shall be 
required by law or necessary or desirable to carry out the provisions and purposes of this resolution. 

 
APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, 
ALABAMA this         day of                      , 2026. 

                                                                                                                                                                                        
                                                                      _________________________________ 
                                                                       Robin LeJeune, Mayor 
ATTEST: 
 
_____________________________________ 
Jessica Linne, Interim City Clerk  

ITEM NO. DESCRIPTION UNIT QUANTITY UNIT PRICE BID AMOUNT

15 Leveling 400 Tons  $         135.00  $                       54,000.00 

16
Traffic Control Markings and Legends Class 2, Type A (All 
Streets - Stop Bars)

500 SQFT  $             7.00  $                         3,500.00 

17
Traffic Control Markings and Legends Class 2, Type A 
(Turn Arrows, Cross Walk, Only, Speed Bump Arrows)

1500 SQFT  $             7.00  $                       10,500.00 

18 Blue Reflector 40 Each  $             8.00  $                            320.00 

19 Top Soil 200 CUYD  $           20.00  $                         4,000.00 

20 Sod 750 SQYD  $             6.00  $                         4,500.00 

21 Seed 2 Acre  $      1,000.00  $                         2,000.00 

22 Hay 2 Acre  $      1,000.00  $                         2,000.00 

23 Delivery of Millings to Tallent Ln Facility 1850 CUYD  $             8.00  $                       14,800.00 

 $            1,041,258.00 

ITEM NO. DESCRIPTION UNIT QUANTITY UNIT PRICE BID AMOUNT
1 Mill and Pave Ferncliff Cir 1 LS  $    30,885.00  $                       30,885.00 

2 Mill and Pave Havenwood Cir 1 LS  $    52,348.00  $                       52,348.00 

3 Leveling 100 Tons  $         135.00  $                       13,500.00 

4
Traffic Control Markings and Legends Class 1, Type A 
(Stop Bars)

150 SQFT  $             7.00  $                         1,050.00 

5
Traffic Control Markings and Legends Class 2, Type A 
(Cross Walk)

250 SQFT  $             7.00  $                         1,750.00 

6 Blue Reflector 6 Each  $             6.00  $                              36.00 

7 Top Soil 40 CUYD  $           20.00  $                            800.00 

8 Sod 200 SQYD  $             6.00  $                         1,200.00 

9 Hay 1 Acre  $      1,000.00  $                         1,000.00 

10 Seed 1 Acre  $      1,000.00  $                         1,000.00 

11 Delivery of Millings to Tallent Ln Facility 150 CUYD  $             5.00  $                            750.00 

104,319.00$               

1,145,577.00$           GRAND TOTAL: BASE BID + ADDITIVE ALTERNATE NO. 1  .

Asphalt Service, Inc.

TOTAL BASE BID

TOTAL OF ADDITIVE ALTERNATE NO. 1

ADDITIVE ALTERNATE NO.1
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CITY OF DAPHNE, ALABAMA 

RESOLUTION 2026 – 09 
 

 
A RESOLUTION DECLARING CERTAIN PERSONAL PROPERTY SURPLUS AND 

AUTHORIZING THE MAYOR TO DISPOSE OF SUCH PROPERTY 
 

WHEREAS, the management of the City of Daphne has determined that the item listed below 
is no longer required for public or municipal purposes; and 
 

WHEREAS, the item listed below is recommended for disposal. 
 

NOW, THEREFORE BE IT RESOLVED, BY THE CITY COUNCIL OF THE CITY 
OF DAPHNE, ALABAMA  that  
 

1. The property listed below is hereby declared to be surplus property; and 
 

 
 

2. The Mayor is authorized to advertise and accept bids through Govdeals.com/Liquidity 
Services Operations LLC as contracted for the sale of such personal property; and 

 
3. The Mayor is authorized to sell said property to the highest bidder and deposit any and all  

proceeds to the appropriate City fund.  The Mayor is further authorized to direct the 
disposition of any property which is not claimed by any bidder and sign all necessary 
documents. 

 
APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, 
ALABAMA, THIS                  day of                  , 2026.           
 
                                                                                                                                                                                           

_______________________________ 
                                                                         Robin LeJeune, Mayor 
ATTEST: 
 
_____________________________________ 
Jessica Linne, Interim City Clerk 
 

  DEPT EQ/VEH # DESCRIPTION VIN/SN

GARBAGE 2150 2021 MACK 28CY AUTOMATED SIDE LOADER 1M2LR2GC6MM004708 
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CITY OF DAPHNE, ALABAMA 
RESOLUTION 2026 - 10 

 
APPROPRIATION FOR ADDITIONAL INSURANCE COSTS 

 
 

WHEREAS, Ordinance 2025-17 approved and adopted the Fiscal Year 2026 budget on September 
15, 2025; and 

WHEREAS, subsequent to the adoption of the Fiscal Year 2026 budget, the City Council has 
determined that certain appropriations are required and should be approved and made part of the Fiscal 
Year 2026 budget; and 

WHEREAS, the City has received its annual insurance policy renewal from Robertson Insurance 
Agency, Inc. and 

WHEREAS, the annual insurance policy renewal was approximately $240,000 higher than the 
previous year; and 

WHEREAS, the Fiscal Year 2026 budget did not anticipate such a large increase in the insurance 
policy; and  

WHEREAS, an additional $115,000 is needed to pay for the annual insurance policy and any 
expected policy additions during the year. 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
DAPHNE, ALABAMA, that Funds in the amount of $115,000 from the General Fund are appropriated 
and made part of the Fiscal Year 2026 budget to fund the increase in the annual insurance policy. 

 
APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, 

ALABAMA, THIS                  day of                  , 2026. 
 
 
       ______________________________  
                                                                                    Robin LeJeune, Mayor 
ATTEST: 
 
____________________________________ 
Jessica Linne, Interim City Clerk 
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CITY OF DAPHNE, ALABAMA 
RESOLUTION 2026 - 11 

 
TRANSFER EXCESS CASH FUNDS TO INVESTMENT ACCOUNT 

 
 
WHEREAS, the City maintains an investment fund for the purpose of long-term capital growth 

that is held by Charles Schwab; and 
 
WHEREAS, the General Fund has accumulated additional funds that are not required for the day-

to-day operations of the City and the City has determined that it can better maximize its earnings by 
investing the excess funds in the investment account held by Charles Schwab; and  

 
WHEREAS, the City of Daphne Investment Policy and section 11-81-21 of the Code of Alabama 

authorizes and legislates the types of obligations municipalities may invest in; and 
 
WHEREAS, the City of Daphne did heretofore appoint Mitchell, McLeod, Pugh & Williams, Inc. 

to serve as Investment Manager and thereby invest City of Daphne funds in governmental securities in 
accordance with the Code of Alabama and the City of Daphne Investment Policy. 

 
NOW, THEREFORE BE IT RESOLVED, BY THE CITY COUNCIL OF THE CITY OF 

DAPHNE, ALABAMA that the Mayor and the Finance Director are hereby authorized to take the 
necessary steps to invest an additional $2,000,000 in the Charles Schwab Investment Account. 
 
 

APPROVED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF DAPHNE, 
ALABAMA, THIS                  day of                  , 2026. 
 
   
 
                                                                                                                                                                                              

  ___________________________________ 
                                                                                 Robin LeJeune, Mayor 
         
 
 
ATTEST: 
 
 
_______________________________ 
Jessica Linne, Interim City Clerk 
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 I, Jessica Linne, Interim City Clerk of the City of Daphne, Alabama, do hereby certify that 
the attached is a true and correct copy of Ordinance No. 2026-___, duly adopted by the City 
Council in their meeting of February 2, 2026, as to which proper notice was given and at which a 
quorum was in attendance and acting.  I further certify that the said ordinance has not been 
amended, repealed or revoked. 
 
 WITNESS my hand and seal of the City of Daphne, Alabama, this the ___ day of 
___________, 2026. 
 
 
 
      _________________________________________ 
[SEAL]     Jessica Linne  
      Interim City Clerk of the City of Daphne, Alabama 
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AUTHORIZING ORDINANCE 
 
 

relating to 
the issuance of 

Not to Exceed $8,000,000.00 
City of Daphne, Alabama 

Limited Obligation Project Revenue Warrant (The Fortuna Hotel Project) 
Series 2026 
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CITY OF DAPHNE, ALABAMA 
ORDINANCE 2026-05 

 
 
 BE IT ORDAINED by the City Council of the CITY OF DAPHNE, ALABAMA, as 
follows: 
 
 Section 1. Definitions and Use of Phrases. 
 

(a)  Definitions.  The following words and phrases and others evidently intended as 
the equivalent thereof shall, in the absence of clear implication herein otherwise, be given 
the following respective interpretations: 
  

“Annual Term” means the period from January 1 to December 31 of the applicable 
calendar year. 
 

“Authorized Denominations” means, with respect to the principal of the 
Warrants, the denomination of $100,000 or any integral multiple of $5,000 in excess 
thereof. 
 
 “Authorizing Ordinance” or “Ordinance” means this ordinance, as it may be 
amended or supplemented, which is also referred to as the Warrant Ordinance under the 
Project Development Agreement. 
 
 “Business Day” means any day other than Saturday, Sunday or a day on which 
banking institutions are required or authorized to close in the City or in the City of New 
York, New York. 
 

“City” means the City of Daphne, Alabama. 
 
 “City Clerk” means the City Clerk of the City. 
 
 “City Council” means the City Council of the City and includes any other 
governing body of the City that may succeed to the functions of said City Council. 
 

“City Treasurer” means the Finance Director of the City. 
 
 “Code” means the Internal Revenue Code of 1986, as amended. 
 
 “Commencement of Operations” has the meaning assigned in the Project 
Development Agreement. 
 

“Developer” means TFH DAPHNE 2026, LLC, an Alabama limited liability 
company, and its successors and permitted assigns, including, without limitation, any 
affiliate of Developer, any lender, mortgagee, or beneficiary of a deed of trust, that acquires 
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Developer’s interest in the Project, Project Site, or this Agreement by foreclosure, deed in 
lieu, assignment, or other transfer. 
 
 “Drawing” means each installment of principal advanced under the Warrants 
pursuant to the terms of this Authorizing Ordinance. 
 
 “Economic Development Amendment” means Amendments 750 and/or 772 to 
the Constitution of Alabama of 1901, as amended, codified as Section 94.01 of the Official 
Recompilation of the Constitution of Alabama of 1901.  
 
 “Eligible Investments” means (i) Federal Securities, (ii) Eligible Time Deposits, 
and (iii) to the extent that they are at the time legal investments for the City, any of the 
following:  (1) any direct, general obligation of, or any obligation payment of the principal 
of and interest on which is unconditionally guaranteed by, any one or a combination of 
agencies or corporations created or controlled by the United States of America if and to the 
extent that the obligations of such agencies and corporations are secured by the full faith 
and credit of the United States of America, including, without limitation, the following 
agencies or corporations:  the Export-Import Bank of the United States, the Federal 
Financing Bank, the Farmer’s Home Administration, the Federal Housing Administration, 
the Maritime Administration, the Federal Home Loan Mortgage Corporation and the 
Government National Mortgage Association; (2) any repurchase agreement or reverse 
repurchase agreement with any Qualifying Bank provided that such agreement is secured 
by obligations or securities described in clauses (i), (ii) and (iii)(1) of this definition; and 
(3) any share or other investment unit representing a beneficial interest in any money 
market fund which is registered under the Investment Company Act of 1940, as from time 
to time amended (or successor provision of federal law), provided that the investment 
portfolio of such money market fund consists of obligations and securities described in 
clauses (i), (ii), (iii)(1) and (iii)(2) of this definition; and (4) any Treasury Receipt. 
 
 “Eligible Time Deposits” means any time deposit with, or any certificate of 
deposit issued by, (i) any Qualifying Bank or (ii) any bank or savings bank, provided in the 
latter case that such time deposit or certificate of deposit is fully insured by the Federal 
Deposit Insurance Corporation or any agency or instrumentality of the United States of 
America that may succeed to the functions of either thereof or is secured by a deposit of 
Federal Securities having a market value at all times not less than the principal amount of 
such time deposit or certificate of deposit. 
 
 “Federal Securities” means direct obligations of the United States of America. 
 
 “Fiscal Year” means a fiscal year of the City, which is the period beginning on 
October 1 of each calendar year and ending on September 30 of the then next ensuing 
calendar year. 
 
 “fully paid”, “payment in full”, or any similar expression with respect to the 
Warrants, means that all of the Warrants have been paid in full or duly provided for 
pursuant to Section 29 hereof. 
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 “Holder” means the person in whose name the ownership of a Warrant is registered 
on the registry books of the Paying Agent pertaining to the Warrants. 
 

“Incentive Commencement Date” has the meaning assigned in the Project 
Development Agreement. 
 
 “Paying Agent” means the City Treasurer in her capacity as registrar, transfer 
agent and paying agent with respect to the Warrants, or any successor thereto in such 
capacity as appointed by the City. 
 
 “Project” has the meaning ascribed to such term in the Project Development 
Agreement. 
 

“Project Development Agreement” means that certain Special Economic 
Development Grant and Project Development Agreement to be dated the date of its 
delivery, between the City and the Developer. 
 
 “Project Site” means the Fortuna Hotel Project, a hotel and commercial 
development situated in the City at the property more particularly described as the Project 
Site in the Project Development Agreement.  
 
 “Qualifying Bank” means any bank which is a member of the Federal Deposit 
Insurance Corporation (or any department, agency or instrumentality of the United States 
of America that may succeed to the functions of such corporation) and whose certificates 
of deposit are rated “A” by Moody’s Investors Service, Inc. or its successor. 
 
 “Special Pledged Taxes” means seventy-five percent (75%) of the sales and use 
tax, lodgings tax and ad valorem tax levied by and paid to the City from business conducted 
in relation to the Project, or due to property owned, in the Project Site after Commencement 
of Operations through the Maturity Date (as defined in the Warrants), excluding any 
lodging tax levied by and paid to the City that is calculated on a dollar amount per night 
per room basis (but not excluding any lodging tax based on a percentage of the charge of 
such room, rooms, lodgings, or accommodations, including the charge for use or rental of 
personal property and services furnished in relation to such rooms).  

 
 “Special Pledged Taxes Account” means the Fortuna Hotel Project Pledged Tax 
Account established hereunder by Section 19 hereof and maintained by the Paying Agent. 
 
 “Treasury Receipts” means custodial receipts or other instruments evidencing 
ownership in future principal or interest payments, or both, with respect to United States 
Treasury obligations that have been deposited with a custodian or trustee pursuant to a 
custody or trust agreement which provides for the United States Treasury obligations 
underlying such custodial receipts or other instrument to be held in a separate account and 
for all payments of principal and interest received by such custodian or trustee with respect 
to such underlying obligations to be paid to the Holders of such custodial receipts or other 
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instruments in accordance with their respective ownership interests in such underlying 
obligations, provided that the custodian or trustee holding such underlying obligations must 
be a Qualifying Bank. 
 
 “Warrant Fund” means the Fortuna Hotel Project Warrant Debt Service Fund 
created in Section 20 hereof and maintained by the Paying Agent. 
 
 “Warrant” or “Warrants” means the City’s Limited Obligation Project Revenue 
Warrant (Fortuna Hotel Project), Series 2026, herein authorized to be issued. 
 
 (b) Use of Phrases.  “Herein,” “hereby,” “hereunder,” “hereof,” “hereinbefore,” 
“hereinafter,” and other equivalent words refer to this ordinance as an entirety and not 
solely to any particular portion in which any such word is used.  The definitions set forth 
in Section 1(a) hereof include both the singular and the plural.  Wherever used herein, any 
pronoun or pronouns shall be deemed to include both singular and plural and to cover all 
genders. 

 
 Section 2. Findings.  The City Council has ascertained and found and does hereby 
declare as follows: 
 

 (a) Pursuant to the authority granted to the City by the Economic Development 
Amendment, the City has entered into the Project Development Agreement. 
 
 (b) The undertakings by the City and the Developer in the Project Development 
Agreement including, without limitation, the undertaking regarding providing economic 
incentives to the Developer, meet the requirements for assistance by the City set forth in 
the Economic Development Amendment, because, among other things, the performance of 
the same will serve a valid and sufficient public purpose, notwithstanding any incidental 
benefit accruing to any private entity or entities. 
 
 (c) The City does not expect to have sufficient funds in the near future to pay 
all of the costs of the undertakings by the City in the Project Development Agreement. 
  

(d) Pursuant to the Economic Development Amendment and Section 11-47-2 
of the Code of Alabama, as amended, the City is authorized to issue the Warrants to provide 
funds for providing economic incentives to the Developer; the issuance of the Warrants by 
the City is necessary, desirable and in the public interest; the City has determined that it is 
in the City’s best interest to provide incentives in order to facilitate the Project (as defined 
in the Project Development Agreement) and that the development of the Project (i) will 
advance the economic development of the City, (ii) will promote the convenience, order, 
propriety and welfare of its citizens, (iii) is a direct benefit to the City and its residents as 
a result of increased tax revenues to the City, increased property values and additional 
economic activity in the area of the City surrounding the Project, the creation of new jobs 
in relation to the Project, and the proportion of tourism related activities and provision of 
lodging in relation to the City, and (iv) will increase the tax and revenues base of the City 
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and result in employment opportunities in the City, and thus is in the best interest of the 
City and serves a valid and sufficient public purpose. 

 
(e) Pursuant to the Economic Development Amendment, the City has caused 

the Notice attached hereto as Exhibit A (the “Notice”) to be published on January 23, 2026 
in The Baldwin Times with respect to certain actions proposed to be taken, and the Project 
Development Agreement proposed to be made and delivered, by the Developer, to provide 
for the economic development of the City thereby.  The information set forth in the Notice 
is true and correct and the publication of the Notice is hereby satisfied and confirmed. 

 
(f) The City finds and certifies that all procedural prerequisites of the Economic 

Development Amendment have been satisfied, including publication of the required public 
notice, and that the adoption of this Ordinance to authorize the Warrant is necessary, 
desirable, and in the public interest. 

 
(g) It is necessary, desirable, and in the best interests of the taxpayers and 

citizens of the City for the City to deliver and perform the agreements and undertakings of 
the City set forth in the Project Development Agreement and this Ordinance. 

 
(h) The City does hereby approve, ratify and confirm (i) the form and content 

of, and the statements set forth in, the Notice and (ii) the publication of the Notice as set 
forth in Section 1 of this resolution. 

 
  Section 3. Authorization and Description of the Warrants.   

 
(a) Authorization of Warrants.  Pursuant to the applicable provisions of the 

constitution and laws of the State of Alabama, including particularly Section 11-47-2 of 
the Code of Alabama 1975, as amended, and the Economic Development Amendment, and 
for the purposes set forth in the preceding Section 2 hereof, there are hereby authorized to 
be issued by the City its Limited Obligation Project Revenue Warrant (The Fortuna Hotel 
Project), Series 2026, which shall be issued in the principal amount of $8,000,000.00; 
provided, however, that if insufficient Special Pledged Taxes are available on the Maturity 
Date (as provided in the Warrants) to the pay the total principal amount of $8,000,000, no 
amounts in excess of the Special Pledged Taxes will be owed under the Warrant.  The 
Warrants shall, subject to the provisions of Section 14 hereof, be dated the Issue Date, shall 
be numbered R-1 upwards and shall be issued initially to the Developer.  The Warrants 
shall mature and become payable monthly on the last day of each month following the 
Incentive Commencement Date, in accordance with the Project Development Agreement, 
but not to be later than thirty (30) years from the date of issuance thereof pursuant to the 
Warrant Act, and shall not bear interest.  The Warrants shall be initially issued and 
registered in the name of the Developer.  
 
 (b) Method of Payment.  The principal of the Warrants shall be payable by 
check or draft mailed or otherwise delivered by the Paying Agent to the respective Holders 
thereof at their addresses as they appear on the registry books of the Paying Agent 
pertaining to the registration of the Warrants; provided that the Paying Agent’s records of 

Page 264 of 309



 

 10 

the principal payments and outstanding principal balance will be controlling and further 
provided that the final payment of such principal shall be made only upon surrender of the 
appropriate Warrants to the Paying Agent.  The foregoing to the contrary notwithstanding, 
a Holder of $1,000,000 or more in principal amount of the Warrants may make 
arrangements with the Paying Agent for payment of the principal of such Warrants by wire 
transfer to an account such Holder maintained at a bank in the continental United States or 
by any other method providing for payment in same-day funds that is acceptable to the 
Paying Agent. 
 
 (c) Source of Payment. The principal of the Warrants shall be payable solely 
from the proceeds, if any, of the Special Pledged Taxes.  Neither the Warrants nor any of 
the agreements herein contained shall constitute a general indebtedness of the City.  The 
general faith and credit of the City are not pledged for payment of the Warrants, which 
shall not be general obligations of the City.  Neither this Authorizing Ordinance nor the 
Warrants shall be deemed to impose upon the City any obligation to pay the principal of 
the Warrants, except with the proceeds, if any, of the Special Pledged Taxes.  The Warrants 
do not bear any interest.  None of the agreements, representations and warranties made or 
implied in this Authorizing Ordinance shall ever impose any personal or pecuniary liability 
or charge upon the City, whether before or after the breach by the City of any such 
agreement, representation or warranty, except with respect to the proceeds, if any, of the 
Special Pledged Taxes.  Nothing contained in this subsection shall, however, relieve the 
City from the performance of the several agreements and representations on its part herein 
contained or in the Project Development Agreement.   

 
 Section 4. Optional Redemption Provisions.  The Warrants shall be subject to 
redemption and prepayment prior to their maturity, at the option of the City, in whole or in part, at 
any time and at a redemption price equal to the principal amount thereof to be redeemed. 
 
 Section 5. Pledge of Special Pledged Tax; Deposit in Special Pledged Tax Account.   
The proceeds, if any, of the Special Pledged Taxes are hereby irrevocably pledged for the payment 
of the principal of the Warrants or for the purchase of the same on the open market.  The said 
pledge shall begin on the date of Commencement of Operations and end on the twenty-fifth (25th) 
anniversary of the Incentive Commencement Date, or such earlier date on which the Warrants shall 
have been paid in full or defeased in accordance with the provisions of Section 29 of this 
Authorizing Ordinance.  The City represents that the said pledge for the Warrants is the only pledge 
made of the proceeds of the Special Pledged Taxes. 
 
 The City covenants that it will deposit, no later than ten (10) calendar days after the last 
Business Day of each calendar month, the Special Pledged Taxes into the Special Pledged Taxes 
Account; provided that, if there is a default in the payment of principal on the Warrants, the City 
shall immediately, upon the receipt of the said Special Pledged Taxes, deposit the same in the 
Special Pledged Taxes Account and immediately cause such Special Pledged Taxes, in appropriate 
amounts, to be paid to Developer from the Special Pledged Taxes Account and/or Warrant Fund 
to cure such default. 
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 Section 6. Mandatory Sinking Fund Redemptions.  The Warrants are required to be 
redeemed on the last day of each month, commencing on the applicable month immediately 
following the Commencement of Operations, and on each month thereafter, with the final 
scheduled mandatory redemption to occur on the date that is the earlier of (i) twenty five (25) years 
after the Incentive Commencement Date or (ii) the principal amount of the Warrant 
($8,000,000.00) is paid in full, but not to be later than January 1, 2061, with the amount of each 
annual redemption of principal amount being equal to the amount of funds in the Special Pledged 
Taxes Account.  The Warrants shall be redeemed at a redemption price equal to the principal 
amount to be redeemed.  The redemption price shall be payable on each scheduled redemption 
date to the Holders of record as forty-five (45) days next preceding the date fixed for such 
redemptions. 
 
 Section 7. Purchase of Warrants for Retirement.  The City may at any time and 
from time to time purchase Warrants for retirement using funds from the Warrant Purchase Fund, 
provided that (i) City shall provide Developer or Holder at least thirty (30) days prior written notice 
of such purchase, (ii) no purchase shall reduce or defer the City’s obligations to deposit Special 
Pledged Taxes, and (iii) if less than all of the Warrant is purchased, application of the retired 
principal to scheduled payments shall be as directed by the Holder (or, absent direction, pro rata 
across remaining scheduled payments).   
 
 Section 8. Form of Warrants.  The Warrants, the registration certificate, the City 
Treasurer’s Certificate and the assignment pertaining thereto shall be in substantially the following 
forms, with such insertions, omissions and other variations, as may be necessary to conform to the 
provisions of this Authorizing Ordinance: 
 

*   *   *   *   * 
 

(Form of Warrant) 
 

THIS WARRANT HAS NOT BEEN REGISTERED (i) UNDER THE SECURITIES ACT OF 1933, 
AS AMENDED, IN RELIANCE UPON THE EXEMPTIONS PROVIDED BY SAID ACT, OR (ii) 
UNDER ANY STATE SECURITIES LAW, IN RELIANCE UPON APPLICABLE EXEMPTIONS, 
AND MAY NOT BE TRANSFERRED WITHOUT REGISTRATION EXCEPT PURSUANT TO 
AN EXEMPTION THEREFROM. 

This Warrant may be transferred only to (i) an investment company registered 
under the Investment Company Act of 1940; (ii) a bank, as defined in Section 3(a)(2) of the 
Securities Act of 1933 (the "1933 Act"), whether acting in its individual or fiduciary 
capacity; (iii) an insurance company, as defined in Section 2(13) of the 1933 Act; or (iv) a 
sophisticated investor possessing sufficient knowledge and experience in financial and 
business matters, including the purchase and ownership of municipal and other tax-exempt 
obligations, to be able to evaluate the risks and merits of the investment represented by the 
purchase of the Warrant. Each transferee shall be required to execute and deliver to the 
City an investment letter substantially in the form attached as Exhibit B to the hereinafter 
defined Authorizing Ordinance. 
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No. R-1                                                       $8,000,000 

THIS WARRANT DOES NOT BEAR INTEREST 

UNITED STATES OF AMERICA 
STATE OF ALABAMA 

CITY OF DAPHNE, ALABAMA 
LIMITED OBLIGATION PROJECT REVENUE WARRANT 

(THE FORTUNA HOTEL PROJECT) 
SERIES 2026 (TAXABLE) 

DATE OF WARRANT MATURITY DATE 

[___________], 2026 Not later than [_________], 20[__], as 
provided below 

Subject to prior payment and other provisions as herein provided, the City Treasurer of the 
City of Daphne, Alabama, a municipal corporation in the State of Alabama (herein called the "City"), 
is hereby ordered and directed to pay to TFH DAPHNE 2026, LLC, an Alabama limited liability 
company, or its permitted registered assigns, to whom the City acknowledges itself indebted in 
the principal amount hereafter set out, the principal sum of EIGHT MILLION AND NO/100 U.S. 
DOLLARS ($8,000,000.00) solely from the Special Pledged Taxes deposited in the Series 2026 
Warrant Fund, at the times and in the manner hereinafter provided on the date specified above. 
This Warrant shall be in the principal amount outstanding from time to time from the date hereof 
(the "Issue Date"), until the maturity hereof.  This Warrant shall not bear interest.  The final 
principal amount of this Warrant shall be payable only upon presentation and surrender of this 
Warrant at the office of the City Treasurer at City Hall in Daphne, Alabama, or his or her 
successor as Paying Agent under the ordinance providing for the issuance of the Warrant 
hereinafter referred to (said office of the City Treasurer, together with his or her successors in 
such capacity, being herein called the "Paying Agent").  Notwithstanding any of the foregoing, 
a registered owner of $1,000,000 or more in principal amount of the Warrant may make 
arrangements with the Paying Agent for payment of the principal of the Warrant to be made by 
wire transfer to an account of such registered owner maintained at a bank in the continental 
United States or by any other method providing for payment in same-day funds that is acceptable 
to the Paying Agent. 

This warrant is the duly authorized warrant of the City designated a Limited Obligation 
Project Revenue Warrant (The Fortuna Hotel Project), Series 2026, in the principal amount of 
$8,000,000.00 (herein called the "Warrant"). The Warrant has been issued pursuant to the 
applicable provisions of the constitution and laws of the State of Alabama, including particularly 
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Amendment 772 to the Constitution of Alabama of 1901 (codified as Section 94.01 of the Official 
Recompilation of the Constitution of Alabama of 1901) and Section 11-47-2 of the Code of 
Alabama of 1975, and an ordinance providing for the issuance of the Warrant duly adopted by the 
City Council of the City on February 2, 2026, (the "Authorizing Ordinance"). 

The Warrant is subject to redemption, at the option of the City, in whole or in part, at any 
time. Such redemption shall be at and for a redemption price equal to the principal amount thereof 
to be redeemed. 

The Warrant is subject to scheduled mandatory redemption on the last day of each month, 
commencing on the applicable month immediately following the Commencement of Operations 
(as defined in the Special Economic Development Grant and Project Development Agreement 
between the City of Daphne, Alabama and TFH DAPHNE 2026, LLC, an Alabama limited 
liability company, dated as of February 2, 2026 (the “Development Agreement”)), and on each 
month thereafter, with the final scheduled mandatory redemption to occur on the date that is the 
earlier of (i) twenty five (25) years after the Incentive Commencement Date (as defined in the 
Development Agreement) or (ii) the principal amount of the Warrant ($8,000,000.00) is paid in 
full, but not to be later than January 1, 2061, at and for a redemption price equal to the principal 
amount thereof to be redeemed.  The principal amount to be so redeemed on each such last day 
of each month is set forth in Section 6 of the Authorizing Ordinance. 

By the execution of this Warrant, the City acknowledges that it is indebted to the payee 
hereof in the principal amount hereof in accordance with the terms hereof and solely from the 
sources of payment provided for herein. The indebtedness evidenced and ordered paid by this 
Warrant is not a general obligation of the City, and the full faith and credit of the City are not 
pledged for payment thereof. The said Warrant is payable solely from the proceeds of the City's 
"Special Pledged Taxes." For purposes of this Warrant, the "Special Pledged Taxes" shall have 
the meaning assigned in Section 1 of the Authorizing Ordinance, levied by and paid to the City 
from business conducted at The Fortuna Hotel Project more particularly described in the 
Authorizing Ordinance as the "Project Site."  The pledge of the Special Pledged Taxes shall end 
at midnight on that certain date that is twenty five (25) years from the Incentive Commencement 
Date, or such earlier date on which the Warrant shall be paid in full or shall have been defeased 
in accordance with the provisions of Section 29 of the ordinance providing for the issuance of 
the Warrant.  The City’s obligation to make payments on this Warrant and to pledge the Special 
Pledged Taxes to repayment of this Warrant is subject to the terms and conditions of the Project 
Development Agreement and the Authorizing Ordinance.  The Special Pledged Taxes are hereby 
pledged to the payment, and for the benefit, of this Warrant, subject to, in accordance with 
Johnson v. Sheffield, 183 So. 265 (Ala. 1938), the law-imposed requirement that, if necessary, 
there must first be paid from all funds and revenues for the City (including without limitation the 
Special Pledged Taxes) the legitimate and necessary governmental expenses of operating the 
City. 

It is hereby certified and recited that the indebtedness evidenced and ordered paid by this 
Warrant is lawfully due without condition, abatement or offset of any description; that this 
Warrant has been registered as a claim against the City in the manner provided by law; that all 
conditions, actions and things required by the constitution and laws of the State of Alabama to 
exist, be performed or happen precedent to or in the issuance of this Warrant do exist, have been 
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performed and have happened in due and legal form; and that the indebtedness evidenced and 
ordered paid by this Warrant, together with all other indebtedness of the City, was at the time the 
same was created and is now within every debt and other limit prescribed by the constitution and 
laws of the State of Alabama. 

The Warrants are issuable only as a fully registered Warrant in the denomination of 
$100,000 or any integral multiple of $5,000 in excess thereof. Provision is made in the 
Authorizing Ordinance for the exchange of the Warrant for a like aggregate principal amount of 
Warrants in authorized denominations, all upon the terms and subject to the conditions set forth 
in the Authorizing Ordinance. 

Subject to the terms of an investment letter to be executed by the registered Holders hereof, 
this Warrant is transferable by the registered Holder hereof, in person or by authorized attorney, 
only pursuant to the requirements and conditions of the Project Development Agreement and the 
Authorizing Ordinance, only on the books of the Paying Agent, only upon surrender of this 
Warrant to the Paying Agent for cancellation, and upon receipt of an executed investment letter 
from the transferee in the form attached to the Authorizing Ordinance, and upon any such transfer 
a new Warrant of like tenor hereof will be issued to the transferee in exchange therefor, all as 
more particularly described in the Authorizing Ordinance. Each Holder, by receiving or 
accepting this Warrant, shall consent and agree and shall be estopped to deny that, insofar as the 
City and the Paying Agent are concerned, this Warrant may be transferred only in accordance 
with the provisions of the Project Development Agreement and the Authorizing Ordinance and 
the terms of an investment letter executed by the registered Holders hereof. 

The Paying Agent shall not be required to transfer or exchange this Warrant during the 
period following the close of the Paying Agent's business on the forty-fifth day next preceding 
the date fixed for redemption of this Warrant. 

The ordinance providing for the issuance of the Warrant provides that all payments by 
the City or the Paying Agent to the person in whose name a Warrant is registered shall to the 
extent thereof fully discharge and satisfy all liability for the same. ANY TRANSFEREE OF 
THIS WARRANT TAKES IT SUBJECT TO ALL PAYMENTS OF PRINCIPAL IN FACT 
MADE WITH RESPECT HERETO. 

Execution by the Paying Agent of its registration certificate hereon is essential to the 
validity hereof. 

IN WITNESS WHEREOF, the City has caused this Warrant to be executed with the 
signature of the Mayor, has caused a facsimile of its official seal to be hereunto imprinted, has 
caused this warrant to be attested by the signature of its City Clerk, and has caused this warrant 
to be dated the date hereinafter specified. 

 
CITY OF DAPHNE, ALABAMA 

By ______________________________________ 
Mayor 
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Attest: 
 
______________________________ 
City Clerk 
 

REGISTRATION CERTIFICATE 

I hereby certify that this warrant has been duly registered by me at the time of issuance as a claim 
against City of Daphne, in the State of Alabama, and the Series 2026 Warrant Fund referred to herein. 

   
Treasurer of City of Daphne 

 
VALIDATION CERTIFICATE 

Validated and confirmed by judgment of the Circuit Court of Baldwin County, State of Alabama 
entered on the ____ day of ___________________, ____. 

   
Clerk of Circuit Court of Baldwin County, State of  
Alabama 

 
REGISTRATION OF OWNERSHIP 

This warrant is recorded and registered on the warrant register of City of Daphne in the name of 
the last owner named below.  The principal of this warrant shall be payable only to or upon the order of 
such registered owner. 

Date of 
Registration 

In Whose Name 
Registered 

Signature of Authorized 
Officer of City 

__________________ __________________ __________________ 
__________________ __________________ __________________ 
__________________ __________________ __________________ 
__________________ __________________ __________________ 

ASSIGNMENT 

For value received, _________________ hereby sell(s), assign(s) and transfer(s) unto 
____________________ this warrant and hereby irrevocably constitute(s) and appoint(s) 
____________________ attorney to transfer this warrant on the books of the within named City with full 
power of substitution in the premises. 

Dated:       

______________________________ 
NOTE:  The signature on this assignment must correspond 
with the name of the registered owner as it appears on the 
fact of the within Warrant in every particular, without 
alteration, enlargement or change whatsoever.  

Page 270 of 309



 

 16 

Signature Guaranteed: 
 
     
 (Bank, Trust Company or Firm*) 
 
By      
 (Authorized Officer) 
 
Medallion Number: __________________ 
 
*Signature(s) must be guaranteed by an eligible guarantor institution which is a member of a 
recognized signature guarantee program, i.e., Securities Transfer Agents Medallion Program 
(STAMP), Stock Exchange Medallion Program (SEMP) or New York Stock Exchange Medallion 
Signature Program (MSP) 
 

*   *   *   *   * 
 
 Section 9. Execution of Warrants by City.  The Warrants shall be executed on behalf 
of the City by the Mayor and attested by the City Clerk, and the seal of the City shall be impressed 
on each of the Warrants; provided that the signatures of the said Mayor and the City Clerk on the 
Warrants may be facsimile or electronic signatures of the said officers imprinted thereon, and the 
seal of the City appearing on the Warrants may be facsimile or electronic of such seal imprinted 
thereon (it being understood that a condition to the validity of each Warrant is the appearance on 
such Warrant of a Registration Certificate, substantially in the form hereinabove provided, 
executed by the manual signature of an authorized officer of the Paying Agent and a City 
Treasurer’s Certificate, substantially in the form hereinabove provided, executed by the manual, 
electronic, or facsimile signature of the City Treasurer of the City).  Signatures on the Warrants by 
persons who are officers of the City at the times such signatures were written or printed shall 
continue to be effective although such persons cease to be such officers prior to the delivery of the 
Warrants, whether initially issued or exchanged for Warrants of different denominations from 
those initially issued. 
 
 Section 10. Registration Certificate on Warrants. A registration certificate by the 
Paying Agent, in substantially the form hereinabove recited, duly executed by the manual signature 
of an authorized officer of the Paying Agent, shall be endorsed on each of the Warrants and shall 
be essential to its validity. The City may impose no fee for registration or transfer other than 
customary out-of-pocket costs (e.g., shipping). Upon written direction from the Developer or 
Holder, the City shall make payments directly to any designated lender or permitted assignee until 
revoked by written notice. 
 
 Section 11. City Treasurer’s Certificate on Warrants.  A City Treasurer’s Certificate 
by the City Treasurer of the City, in substantially the form hereinabove recited, duly executed by 
the manual, electronic, or facsimile signature of the said officer, shall be endorsed on each of the 
Warrants and shall be essential to its validity.  Such certificate shall be conclusive of the due 
registration of the claim against the City represented by the Warrants. 
 

Page 271 of 309



 

 17 

 Section 12. Registration and Transfer of Warrants.  The Warrants shall be registered 
as to principal and shall be transferable only on the registry books of the Paying Agent pertaining 
to the Warrants, subject to the terms of an investment letter executed by the initial Holder of the 
Warrants.  The Paying Agent shall be the registrar and transfer agent of the City and shall keep at 
its office proper registry and transfer books in which it will note the registration and transfer of 
such Warrants as are presented for those purposes, all in the manner and to the extent hereinafter 
specified.  The Warrants shall be transferable only on the transfer books of the Paying Agent.  No 
transfer of any Warrants shall be valid hereunder unless such Warrants are presented at the office 
of the Paying Agent with written power to transfer signed by the registered owner thereof in person 
or by duly authorized attorney, properly stamped if required, in form and with guaranty of 
signature satisfactory to the Paying Agent whereupon the City shall execute, and the Paying Agent 
shall authenticate and deliver to the transferee a new Warrant, registered in the name of such 
transferee and of like tenor as that presented for transfer.  The person in whose name any Warrant 
is registered on the books of the Paying Agent shall be the sole person to whom or on whose order 
payments on account of the principal thereof thereon may be made.  The Warrants may not be 
assigned, hypothecated, pledged, or transferred except upon the prior written consent of the City 
as set forth in a resolution of the governing body of the City with respect thereto, unless such 
assignment, hypothecation, pledge, or transfer is permitted under the Project Development 
Agreement, e.g. Sections 5.04, 6.06, and 8.06 of the Project Development Agreement, which are 
incorporated herein by reference as if set forth in full.  Each registered owner of any of the 
Warrants, by receiving or accepting such Warrants, shall consent and agree and shall be estopped 
to deny that, insofar as the City and the Paying Agent are concerned, the Warrants may be 
transferred only in accordance with the provisions of this Authorizing Ordinance, the Project 
Development Agreement and the terms of the investment letter, the form of which is attached as 
Exhibit B hereto. Notwithstanding the foregoing or anything herein or in the Project Development 
Agreement to the contrary, the City acknowledges and agrees that Developer’s lender(s), 
mortgagee(s), beneficiary(ies) under a deed of trust, equity investor(s), or other parties holding 
interest in the Project or Developer may require a collateral assignment of the Developer’s rights 
under the Warrants. In the event that any such collateral assignment is required, Developer shall 
have the right to collaterally assign its rights under this Ordinance and/or Warrants, whether at the 
closing of a construction loan or another time and from time to time. As a component of such 
collateral assignment of Developer’s rights under this Ordinance and/or the Warrant, the City shall 
execute and deliver such consent(s) of collateral assignment and/or estoppel certificates in the form 
and substance reasonably required by Developer and/or such aforementioned interested parties for 
the Project, and if required by Developer and/or such aforementioned interest parties pursuant to 
the express terms of such collateral assignment form, the City will make payments under the 
Warrant directly to such interest parties. 
 
 The Paying Agent shall not be required to register or transfer any Warrant duly called for 
redemption (in whole or in part), during the period following the close of business of the Paying 
Agent’s business on the forty-fifth (45th) day next preceding the date fixed for such redemption. 
 
 The Warrants may be transferred only to (i) an investment company registered under the 
Investment  Company Act of 1940; (ii) a bank, as defined in Section 3(a)(2) of the Securities Act 
of 1933 (the  “1933 Act”), whether acting in its individual or fiduciary capacity; (iii) an insurance 
company, as  defined in Section 2(13) of the 1933 Act; (iv) a sophisticated investor possessing 
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sufficient knowledge and experience in financial and business matters, including the purchase and 
ownership of municipal and other tax-exempt obligations, to be able to evaluate the risks and 
merits of the investment represented by the purchase of the Warrants; or (v) Developer’s lender(s), 
mortgagee(s), beneficiary(ies) under a deed of trust, equity investor(s), other parties holding 
interest in the Project or Project Site, or successor fee simple owners of the Project Site.  Each 
transferee shall be required to execute and deliver to the City an investment letter in the form 
attached as Exhibit B hereto. 
 
 Section 13. Exchange of Warrants.  Upon the request of the Holder of the Warrants, 
the City shall execute, and the Paying Agent shall register and deliver, upon surrender to the Paying 
Agent of such Warrant in exchange therefor, a Warrant in different Authorized Denominations of 
the same maturity and interest rate and together aggregating the same principal amount as the then 
unpaid principal of the Warrant so surrendered, all as may be requested by the person surrendering 
such Warrant or Warrants; provided that the Paying Agent shall not be required so to register and 
deliver any of the Warrants in exchange for others during the period following the close of the 
Paying Agent’s business on the forty-fifth (45th) day next preceding the date fixed for redemption 
of such Warrant or Warrants. 
 
 The registration, transfer and exchange of Warrants (other than pursuant to Section 17 
hereof) shall be without expense of the Holder or transferee.  In every case involving any transfer, 
registration or exchange, such Holder shall pay all taxes and other governmental charges, if any, 
required to be paid in connection with such transfer, registration or exchange. 
 
 Section 14. Dating of Warrants. All Warrants shall be dated the date of their delivery. 
 
 Section 15. [Reserved] 
 
 Section 16. Persons Deemed Owners of Warrants.  The City and the Paying Agent 
may deem and treat the person in whose name a Warrant is registered as the absolute owner thereof 
for all purposes; they shall not be affected by notice to the contrary; and all payments by any of 
them to the person in whose name a Warrant is registered shall to the extent thereof fully discharge 
and satisfy all liability for the same. 
 
 Section 17. Replacement of Mutilated, Lost, Stolen or Destroyed Warrants.  In the 
event any Warrant is mutilated, lost, stolen or destroyed, the City may execute and deliver a new 
Warrant of like tenor as that mutilated, lost, stolen or destroyed Warrants, if there is first furnished 
to the City and the Paying Agent evidence of such loss, theft or destruction satisfactory to each of 
them, together with indemnity satisfactory to each of them.  The City may charge the Holder with 
the expense of issuing any such new Warrant. 
 
 Section 18. General Provisions Respecting Redemption of Warrants.  Any optional 
redemption of the Warrants pursuant to the Authorizing Ordinance shall be effected in the 
following manner: 
 
 (a) The City Council shall adopt a resolution in which it shall call for redemption, when 
they are by their terms subject to redemption, of the Warrants (and, in case less than the entire 
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outstanding principal amount of the Warrants is to be redeemed, the principal amount thereof to 
be redeemed). 

 
 (b) The City (or the Paying Agent on its behalf) shall also cause to be forwarded by 
United States registered or certified mail to the registered owner of each Warrant the principal of 
which is to be redeemed in whole or in part, at the address of such registered owner as such address 
appears on the registry books of the Paying Agent pertaining to the Warrants, a notice stating the 
following:  the Warrants bearing stated numbers (and, in case less than the entire outstanding 
principal amount of any Warrant is to be redeemed, the principal amount thereof to be redeemed) 
have been called for redemption and will become due and payable at the specified redemption 
price on a specified redemption date. Such notice shall be so mailed not more than sixty (60) nor 
less than thirty (30) days prior to the date fixed for redemption, but Holders of the Warrants may 
waive by written notice the requirements of this subparagraph with respect to the Warrants held 
by them without affecting the validity of the call for redemption of any other Warrant. 

 
 (c) Not later than the date fixed for redemption, the City (i) shall deposit or cause to be 
deposited with, or otherwise make available to, the Paying Agent the total redemption price of the 
Warrants so called for redemption, and (ii) shall furnish to the Paying Agent a certified copy of 
the resolution referred to in the foregoing subparagraph (a) of this section. 
 
When the provisions of the foregoing subparagraphs (a), (b) and (c) of this Section 18 have been 
complied with, the Warrants so called for redemption (or, in the case of the Warrants called for 
redemption in part, the portions thereof called for redemption) shall become due and payable (at 
the place or places at which the same shall be payable), at the redemption price and on the 
redemption date specified in such notice, anything herein or in the Warrants to the contrary 
notwithstanding, and the Holders of such Warrants shall then and there surrender them for 
redemption at the principal office of the Paying Agent in exchange for and conditioned upon one 
or more new Warrants in Authorized Denominations and in an aggregate principal amount equal 
to the unredeemed portion of the Warrant so surrendered, all as shall be requested by the Holder 
of such Warrant so called for partial redemption; and out of the moneys so deposited with it, the 
Paying Agent shall make provision for payment of the Warrants (or portions thereof) so called for 
redemption, at the redemption price and on the redemption date so specified.   
 
 Section 19. Special Pledged Taxes Account.  There is hereby created an escrow 
account, the name of which shall be the “The Fortuna Hotel Project Special Pledged Taxes 
Account,” which shall be maintained as long as any of the Warrants are outstanding and unpaid.  
The Paying Agent shall be the depository, custodian and disbursing agent for the Special Pledged 
Taxes Account. Upon request of Developer or a Holder, the City or Paying Agent shall from time 
to time provide reasonable documentation evidencing amounts held in the Special Pledged Taxes 
Account. 
 
 Moneys on deposit in the Special Pledged Taxes Account shall be held therein and 
transferred to other funds from time to time in accordance with the provisions of Section 23 hereof. 
 
 Section 20. Warrant Fund.  There is hereby created a special escrow fund, the name 
of which shall be the “The Fortuna Hotel Project Warrant Debt Service Fund,” for the purpose of 

Page 274 of 309



 

 20 

providing for the payment of the principal of the Warrants.  The Warrant Fund shall be maintained 
until the principal of the Warrants shall have been paid in full, payment duly provided therefor in 
a manner which will cause the Warrants to be no longer outstanding, or the pledge of the Special 
Pledged Taxes has expired pursuant to the Project Development Agreement or the Authorizing 
Ordinance.  The Paying Agent shall be the depository, custodian and disbursing agent for such 
fund. Upon request of Developer or a Holder, the City or Paying Agent shall from time to time 
provide reasonable documentation evidencing amounts held in the Warrant Fund. No transfer from 
the Warrant Fund to other City purposes shall occur until payment in full/defeasance of the 
Warrant or expiration of the pledge under this Ordinance. 

Any moneys paid into the Warrant Fund shall be used solely for payment of the principal 
of the Warrants as the same mature and come due or the redemption price of Warrants as the same 
shall come due. All amounts deposited in the Warrant Fund shall be applied to the payment of 
principal of the Warrants within the timeframes specified in the Project Development Agreement.    
 
 Section 21. [Reserved]  

Section 22. [Reserved] 

Section 23. Flow of Funds among Special Pledged Taxes Account and the Warrant 
Fund.  The moneys on deposit in the Special Pledged Taxes Account shall be paid into the Warrant 
Fund in an amount equal to the principal amount to be redeemed, in immediately available funds, 
on or before the applicable redemption date, until the Warrants are paid in full and at times and 
based on the schedule provided in this Ordinance and the Project Development Agreement. 
 
 Section 24. [Reserved] 

 Section 25. Transfers or Payments Made through Transfers of Balances of Eligible 
Investments. Whenever any provisions of this Authorizing Ordinance requires a transfer or 
payment of moneys to be made from any fund or account created under this Authorizing Ordinance 
to any other fund or account created under such ordinance, then, to the extent that the moneys held 
in the fund or account from which such transfer or payment is to be made are at the time invested 
in Eligible Investments, the Paying Agent may, in lieu of liquidating such Eligible Investments to 
obtain cash for making such payments or transfer, effect such payment or transfer by transferring, 
in its records, pertaining to such funds and accounts, Eligible Investments, or a portion thereof, in 
a principal amount equal to the amount of the required transfer or payment, provided that any 
required transfer or payment of moneys from one fund or account to another fund or account may 
be made by transferring principal amounts of Eligible Investments only if (i) such investments 
shall be authorized herein as investments for moneys held in the fund or account to which any 
principal amount of such investments shall be transferred and (ii) such investments shall mature, 
or be subject to redemption at the option of the Holder, on or before the date for which the required 
transfer or payment shall be needed in cash for the purposes of such fund or account. 

 Section 26. Investment of Moneys in Funds and Accounts.  Subject to the right of the 
City specified below to direct the investment of moneys in the funds and accounts created 
hereunder, moneys held in any fund or account created hereunder shall be continuously invested 
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and reinvested by the Paying Agent in Eligible Investments which shall have the highest interest 
rate or profit potential among Eligible Investments reasonably known and available to the Paying 
Agent in the ordinary course of its business and which shall mature on such dates (or be subject to 
redemption at the option of the Holder thereof on such dates and at such stated prices) as will 
assure the availability of cash in each such fund or account to make any payments therefrom 
required by the provisions hereof.  Subject to the provisions of Section 25 hereof, any Eligible 
Investments acquired by the Paying Agent pursuant to the provisions of this section shall be 
deemed at all times to constitute part of the fund or account from which the moneys were 
withdrawn to acquire such investments, and all income earned, profits realized and losses suffered 
by reason of the acquisition or disposition of such investments shall be credited or charged, as the 
case may be, to the particular fund or account to which such investment belongs except that 
earnings on investments in the Warrant Fund shall be deposited in the Special Pledged Taxes 
Account.  In any determination of the amount of moneys at any time held in any trust fund or 
account created hereunder, all investments at any time forming a part thereof shall be valued at 
their then market value. 

 The Paying Agent may sell, redeem or otherwise convert into cash any Eligible 
Investments constituting a part of any of the funds or accounts created hereunder to the extent 
necessary (as the Paying Agent shall determine in the exercise of its sole discretion) to provide 
cash in such funds or accounts for any payments required by the provisions hereof to be made 
therefrom or to facilitate the transfers of moneys between various funds and accounts as may from 
time to time be required or permitted by the provisions hereof.  Upon written request of an 
authorized representative of the City, the Paying Agent shall cause any investments constituting 
part of any of such funds or accounts to be sold, redeemed or otherwise converted into cash, but 
only if, in the case of investments constituting part of the Warrant Fund, such sale, redemption or 
other conversion into cash will not jeopardize the payment, when due, of the principal of the 
Warrants or the redemption price of any Warrants required to be redeemed. 

 In making any investment of moneys held in any of the funds or accounts created 
hereunder, the Paying Agent will follow such instructions as may be given to it by an authorized 
representative of the City, but only if and to the extent that such instructions are not inconsistent 
with the applicable provisions hereof. The Paying Agent shall not be liable for any losses incurred 
in connection with investments made or disposed of in accordance with the provisions of this 
section. Notwithstanding anything herein, the selection, holding, or disposition of any Eligible 
Investments (and any gain or loss thereon) shall not reduce, defer, or excuse the City’s obligations 
to deposit Special Pledged Taxes into the Warrant Fund and to apply such amounts to Warrant 
payments in required amounts and when due.  

 Section 27. Commingling of Moneys in Separate Funds and Accounts.  Any 
provisions of the Authorizing Ordinance to the contrary notwithstanding, moneys held in any fund 
or account created hereunder may be commingled and combined with moneys held in another fund 
or account for the purpose of making investments under the provisions of Section 26 hereof, 
subject to the following conditions: 

 (a) all interest, income or profit realized from any such commingled investment 
shall be credited, and all losses resulting therefrom shall be charged, to each such fund or 
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account in the same respective proportions as the amount invested from each such fund or 
account bears to the total amount so invested; and 

 (b) no moneys forming a part of any such fund or account shall be invested in 
any investments other than such as are herein expressly authorized for such fund or 
account. 

 Section 28. Resignation of Paying Agent; Appointment of Successor.  The Paying 
Agent may resign and be discharged from the duties hereby created by causing written notice 
specifying the effective date of such resignation to be forwarded by United States registered or 
certified mail, postage prepaid, to the City and to every registered owner of a Warrant.  Unless the 
effective date of the Paying Agent’s resignation shall coincide with the appointment of a successor 
Paying Agent by the registered owner of the Warrant as herein provided, such date shall be at least 
thirty (30) days after the date on which notice to the City and the registered owners of the Warrant 
shall have been mailed. 

 If the Paying Agent shall resign, be dissolved, be in course of dissolution or liquidation, or 
otherwise become incapable of acting hereunder, or in case it shall be taken under the control of 
any public officer or officers or of a receiver appointed by a court, a successor shall be appointed 
by the City.  Every successor Paying Agent appointed pursuant to this section, unless it is the City 
acting through its officer or employee, shall be a trust company or bank authorized to administer 
trusts and having, at the time of its acceptance of such appointment, capital, surplus and undivided 
profits of not less than $100,000,000, if there be such an institution willing, qualified and able to 
accept appointment as Paying Agent on reasonable and customary terms. The City shall provide 
Developer and any Holder reasonable written notice of any such events and reasonable 
documentation specifying the successor Paying Agent and shall, at City’s sole costs and expense, 
pay all fees and changes in the connection with the replacement of the Paying Agent.  

 Section 29. Payment.  When the Warrants shall have been paid and discharged in full, 
and there shall have been paid all fees and charges of the City and the Paying Agent due or to 
become due through the date on which the Warrant is retired, then the obligations of this 
Authorizing Ordinance and the Warrants, except as provided below, shall cease, terminate and 
become null and void, and thereupon the Trustee shall release this Indenture, including the 
cancellation and discharge of the lien hereof.  

 Section 30. Award of Warrants.  The Warrants are awarded to the Developer in 
consideration of its undertakings as provided in the Project Development Agreement. 

 Section 31.  Reporting; Project-Level Accounting; Confidentiality. The City shall 
provide monthly deposit reports and quarterly accountings of Special Pledged Taxes and Warrant 
Fund activity in reasonable detail available from City records and shall maintain reasonable 
account coding to track Project receipts where practicable. Confidential taxpayer data will be 
handled consistent with applicable law; non-public information furnished by Developer shall be 
treated as confidential to the maximum extent permitted by law.  
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 Section 32. Denominations of Warrants as Initially Issued and Initial Registered 
Owners.  The Warrants shall be initially issued as a single fully registered Warrant payable to the 
Developer in accordance with the schedule provided in this Ordinance and the Project 
Development Agreement.   

 Section 33. Provisions for Payment at Par.  Each bank or office at which the Warrants 
shall at any time be payable by acceptance of its duties as paying agent therefor, shall be construed 
to have agreed thereby with the Holders of the Warrants that it will make, out of the funds supplied 
to it for that purpose, all remittances of principal on the Warrants in bankable funds at par without 
any deduction for exchange or other costs, fees or expense.  The City agrees with the Holders of 
the Warrants that the City will pay all charges for fees and expenses which may be made by such 
bank in the making of remittances in bankable funds of the principal of the Warrants. 

 Section 34.  Assignments; Lender Protections; Direct Payment; Estoppel 
Certificates; Transfers. Developer may assign or collaterally assign its rights under this 
Ordinance and the Warrant to any Lender or assignee in accordance with Sections 5.04, 6.06, and 
8.06 of the Project Development Agreement or as otherwise permitted thereunder, and subject to 
the terms of the Investment Letter. The City shall execute consents/recognitions and estoppel 
certificates reasonably requested and, if directed in writing by Developer or Holder, shall make 
payments directly to such Lender/assignee. Any Lender/assignee shall have the right to cure 
Developer defaults within the same periods afforded to Developer after notice. Upon written 
request by Developer (or any designated purchaser, transferee, or Lender), the City shall within 
fifteen (15) days deliver an estoppel certificate in the form reasonably requested by Developer 
(customary contents), permitted to be relied upon by the addressee and its successors/assigns.   

 Section 35. Creation of Contract. The provisions of the Authorizing Ordinance shall 
constitute a contract between the City and each Holder of the Warrants. 

 Section 36. Covenant by Developer.  The Developer acknowledges that the City has 
advised it that the City intends to redeem the Warrants on the earliest practicable date and to 
redeem them as sufficient funds are available from the Special Pledged Taxes Account from time-
to-time.  The Developer shall also provide the City’s Executive Financial Director estimated 
construction commencement dates and estimated construction completion dates, as requested in 
writing by the said Executive Financial Director. 

 Section 37. Notice.  All notices, demands, consents, certificates or other 
communications hereunder shall be in writing, shall be sufficiently given and shall be deemed 
given when delivered personally to the party or to an officer of the party to whom the same is 
directed, or mailed by registered or certified mail, postage prepaid, return receipt requested, or sent 
by overnight courier, addressed as follows: 
  
 (a) If to the Developer: 
 
  TFH Daphne 2026, LLC 

c/o 68 Ventures 
707 Belrose Ave. 
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  Daphne, AL 36526  
  Attention: Nathan Cox; Caldwell Cunningham; Cameron Thatcher 
 
  with a copy to: 
 
  Byrd Campbell, P.A. 

180 Park Avenue North, Suite 2A 
Winter Park, FL 32789 
Attention: James Campbell; James Wallace; Jake Paglialonga 

 
 
 (b) If to the Paying Agent: 
 
  City of Daphne, Alabama 
  Attention: Mayor 
  1705 Main Street 
  Daphne, Alabama 36526 
  with a copy to: 
 
  Adams and Reese, LLP 
  Attention: A. Patrick Dungan 
  11 North Water Street, Suite 23200 
  Mobile, Alabama 36602 
 

Any party may change its address for receiving notice by giving notice of a new address in 
the manner provided herein.   

Any such notice or other document shall be deemed to be received as of the date delivered, if 
delivered personally, or the next business day, if sent by overnight courier. 

 Section 38. Provisions of Authorizing Ordinance Severable.  The provisions of the 
Authorizing Ordinance are hereby declared to be severable.  In the event any provision hereof shall 
be held invalid by a court of competent jurisdiction, such invalidity shall not affect any other 
portion of the Authorizing Ordinance. 

 Section 39. Closing.  The Mayor is authorized to take all actions which may be 
necessary or desirable to sell and close on the Warrants, including but not limited to signing the 
necessary documents, certificates and instruments relating to this Authorizing Ordinance, the 
Warrants and the Project Development Agreement on behalf of the City, and taking all other steps 
that the Mayor, in his sole discretion, may deem necessary.  The Mayor and the City Clerk and 
City Treasurer are each authorized to take all actions and to execute all documents necessary to 
complete the issuance of the Warrants. 

Section 40. Validation Proceedings. Subject to the terms of the Project Development 
Agreement, the Council hereby authorizes and directs Adams and Reese LLP, to file a complaint 
in the Circuit Court of Baldwin County, Alabama, commencing judicial proceedings for the 
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validation of the Warrant (including without limitation, validation of the issuance of the Warrant, 
the sources for the payment of the Warrant, and the proceedings authorizing the issuance of the 
Warrant) and to take such actions and follow such procedures as in their judgment shall be 
necessary for the successful prosecution of such suit. Such validation proceedings may present for 
judicial determination such issue or issues as such law firm may consider to be necessary and 
appropriate in order to address and resolve any legal uncertainties related to the issuance of the 
Warrant. Validation shall encompass this Ordinance, the Project Development Agreement, the 
Warrant, and the pledge of Special Pledged Taxes, to the extent required by applicable law. 

Section 41. Special Economic Development Grant and Project Development 
Agreement. The Mayor and City Clerk are hereby authorized to execute and deliver on behalf of 
the City a Project Development Agreement in substantially the form attached hereto as Exhibit C, 
with any revisions thereto as may be approved by the Mayor of the City, with such execution and 
delivery to be conclusive proof of the Mayor’s approval.  

Section 42. Repealing Clause. All prior ordinances, orders, resolutions or proceedings 
of the City Council, in conflict with the provisions of this Ordinance, shall be, and the same are, 
hereby repealed, rescinded and set aside, but only to the extent of such conflict. 

Section 43. Governing Law.  This Authorizing Ordinance shall be governed by the 
laws of the State of Alabama. 

[City Clerk signature page to follow] 
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 ADOPTED this ______ day of___________, 2026. 

 

      ________________________________________ 
[S E A L]     Robin LeJeune, Mayor 

 

ATTEST: 

        
Jessica Linne, Interim City Clerk
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EXHIBIT A 
 

Legal Notice 
 

(See Attached)
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EXHIBIT B 
 

Form of Investment Letter 
 

_______________, 2026 
 
City of Daphne, Alabama 
1705 Main Street 
Daphne, AL 36526 

Re: Not exceeding $8,000,000 City of Daphne, Alabama, Limited Obligation Project 
Revenue Warrant (Fortuna Hotel Project), Series 2026 

 
Ladies and Gentlemen: 
 
 The undersigned is the purchaser of the above-captioned issue of warrants (the 
“Warrants”), issued by the City of Daphne, Alabama (the “City”) pursuant to that certain 
Authorizing Ordinance adopted by City Council of the City on February 2, 2026 (the “Authorizing 
Ordinance”).  In connection with such purchase, the undersigned hereby represents, warrants, 
covenants, and agrees as follows: 
 
  1. The undersigned is: (i) an investment company registered under the 
Investment  Company Act of 1940; (ii) a bank, as defined in Section 3(a)(2) of the Securities Act 
of 1933 (the  “1933 Act”), whether acting in its individual or fiduciary capacity; (iii) an insurance 
company, as  defined in Section 2(13) of the 1933 Act; or (iv) a sophisticated investor possessing 
sufficient knowledge and experience in financial and business matters, including the purchase and 
ownership of municipal and other tax-exempt obligations, to be able to evaluate the risks and 
merits of the investment represented by the purchase of the Warrants. 
 
  If the undersigned is an individual accredited investor (as defined in Rule 501(A)(5) 
or (6) under the Securities Act of 1933, then (check the applicable box(es)): 
 
  □ A natural person whose individual net worth as of the date hereof (including 
the net worth of the Purchaser's spouse if the Purchaser is married) exceeds $1,000,000.  For 
purposes of this document, the term "net worth" shall not include the value of, or the amount of 
indebtedness secured by, the primary residence of the Purchaser; provided, however, if the primary 
residence is secured by indebtedness in an amount in excess of the value of such residence, such 
excess indebtedness shall be deducted from the Purchaser's net worth. 
 
  □ A natural person who had an individual income that exceeded $200,000 or 
joint income with his or her spouse in excess of $300,000 in each of the two most recent years and 
reasonably expects that in the current year his or her or their income will reach the same level.  For 
purposes of this document, the term "income" shall mean adjusted gross income, as reported or to 
be reported for Federal income tax purposes, less any income attributable to a spouse or to property 
owned by a spouse, increased by the following amounts (but not including any amounts 
attributable to a spouse or to property owned by a spouse): (i) amounts contributed to an Individual 
Retirement Account (as defined by the Internal Revenue Code (the "Code")) or Keough retirement 
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plan, (ii) any deductions for depletion (pursuant to Section 611 et seq. of the Code), (iii) the amount 
of any tax-exempt interest (pursuant to Section 103 of the Code) received, (iv) any losses claimed 
as a limited partner of a limited partnership (as reported in Schedule E of Form 1040); (v) alimony 
paid; and (vi) any elective contributions to a cash or deferred arrangement under Section 401(k) 
of the Code. 
 
  2. The undersigned is purchasing the Warrants for investment for its own 
account and is not purchasing the Warrants for resale, distribution, or other disposition, and the 
undersigned has no present intention to resell, distribute, or otherwise dispose of all or any part of 
the Warrants.  Nevertheless, if the undersigned resells or otherwise disposes of all or any part of 
the Warrants (or any  legal or beneficial interest therein), it will resell or otherwise dispose of the 
Warrants only to (i) an investment company registered under the Investment  Company Act of 
1940; (ii) a bank, as defined in Section 3(a)(2) of the Securities Act of 1933 (the “1933 Act”), 
whether acting in its individual or fiduciary capacity; (iii) an insurance company, as  defined in 
Section 2(13) of the 1933 Act; or (iv) a sophisticated investor possessing sufficient knowledge and 
experience in financial and business matters, including the purchase and ownership of municipal 
and other tax-exempt obligations, to be able to evaluate the risks and merits of the investment 
represented by the purchase of the Warrants. The undersigned further agrees that it will not sell, 
transfer, assign, or otherwise dispose of the Warrants or any legal or beneficial interest therein 
except in compliance with the 1933 Act, the Securities Exchange Act of 1934, any rules and 
regulations promulgated under either of such Acts, and the applicable securities laws of any state 
or other jurisdiction.  The undersigned acknowledges that the Warrants: (a) are not being registered 
under the 1933 Act and are not being registered or otherwise qualified for sale under the securities 
or “Blue Sky” laws of any state; (b) are being sold to the undersigned in reliance upon certain 
exemptions from registration and in reliance upon the representations and warranties of the 
undersigned set forth herein; (c) will not be listed on any stock or other securities exchange; (d) 
will not be rated by Standard & Poor's Corporation, Moody's Investors Service, Inc., or any other 
similar rating service; and (e) may not be readily marketable. 
 
  3. The undersigned has investigated the Project financed by the Warrants as 
more particularly set forth in the Special Economic Development Grant and Project Development 
Agreement dated February 2, 2026 (the “Project Development Agreement”) by and between the 
City and TFH DAPHNE 2026, LLC (the “Developer”) and has investigated the Developer.  The 
undersigned acknowledges that it has been furnished with or has been given access to all of the 
underlying documents in connection with this transaction, the Project and the Developer, as well 
as such other information as it deems necessary or appropriate as a prudent and knowledgeable 
investor in evaluating the purchase of the Warrants. The undersigned acknowledges that the 
Developer has made available to it and its representatives the opportunity to obtain additional 
information and the opportunity to ask questions of and receive satisfactory answers from the 
Developer concerning the Project and the Developer and that the undersigned has not relied upon 
the City in connection with such inquiry and analysis.  The undersigned acknowledges that the 
Warrants do not constitute an obligation, general or special, debt, liability, or moral obligation of 
the State of Alabama or any political subdivision thereof, other than the City, within the meaning 
of any constitutional or statutory provision whatsoever and that neither the faith and credit nor the 
taxing power of the State of Alabama or any political subdivision thereof, other than the City, is 
pledged to the payment of the principal of the Warrants.  The undersigned acknowledges that the 
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Warrants are not a general obligation of the City, but are limited and special revenue obligations 
of the City payable solely from the Special Pledged Taxes (as defined in the Authorizing 
Ordinance).  The undersigned acknowledges that no covenant, stipulation, obligation, or 
agreement contained in the Authorizing Ordinance or the Warrants shall be deemed to be a 
covenant, stipulation, obligation, or agreement of any present or future trustee, officer, agent, or 
employee of the City in his or her individual capacity.  The undersigned acknowledges that neither 
the State of Alabama nor any political subdivision thereof, other than the City, shall in any manner 
be liable for the performance of any agreement or covenant of any kind which may be undertaken 
by the City and that no breach thereof by the City shall create any obligation upon the State of 
Alabama or any political subdivision thereof.   
 
  In reaching the conclusion that it desires to acquire the Warrants, the undersigned 
has carefully evaluated all risks associated with this investment and acknowledges that it is able to 
bear the economic risk of this investment.  The undersigned, by reasons of its knowledge and 
experience in financial and business matters, is capable of evaluating the merits and risks of the 
investment in the Warrants. 
  
  4. The undersigned acknowledges that no official statement, prospectus or 
offering circular containing information with respect to the City, the Warrants (including the 
security therefor), the Project, or the Developer has been or will be prepared and that it has made 
its own inquiry and analysis with respect to the City, the Warrants (including the security therefor), 
the Project, the Developer, and the other material factors affecting the security and payment of the 
Warrants and that the undersigned has in no way relied upon the City or Bond  Counsel (as defined 
in the Authorizing Ordinance) in connection  with such inquiry or analysis. 
 
  5. The undersigned acknowledges that it has either been supplied with or has 
had access  to all information, including financial statements and other financial information, to 
which a reasonable investor would attach significance in making investment decisions, and that it 
has had  the opportunity to ask questions and receive answers from knowledgeable individuals 
concerning the City, the Developer, the Project, and the Warrants, including the security therefor, 
so that as a reasonable investor it has been able to make its decision to purchase the above-stated 
principal amount of the Warrants. 
 
  6. The form, terms and provisions of the Authorizing Ordinance, the issuance, 
sale and delivery of the Warrants, the maturities, redemption terms and sale price of the Warrants, 
and the sale of the Warrants to be used for the cost of financing the Project, all as provided in the 
Authorizing Ordinance and the Warrants, are hereby in all respects approved. 
 

[signature page follows]  
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 This Investment Letter shall be binding upon the undersigned. 
 
      Very truly yours, 
 
      [NAME OF PURCHASER] 
 
      By:        
  
      Name:       
 
      Title:       
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EXHIBIT C 
 

Project Development Agreement  
 

(See Attached) 
 
 

Page 287 of 309



Page 288 of 309



SPECIAL ECONOMIC DEVELOPMENT GRANT AND PROJECT AGREEMENT 

 This SPECIAL ECONOMIC DEVELOPMENT GRANT AND PROJECT AGREEMENT 
(this “Agreement”) is made and entered as of February 2, 2026 (the “Effective Date”), by and 
between the CITY OF DAPHNE, ALABAMA, an Alabama municipal corporation (the “City”), 
and TFH DAPHNE 2026, LLC, an Alabama limited liability company (including its successors 
and permitted assigns, collectively, the “Developer”). City and Developer are each at times 
referred to herein as a “Party” and collectively the “Parties.” 

Recitals 

 WHEREAS, the Developer controls certain real property owned by an affiliate of the 
Developer, consisting of approximately 2.00± acres, located within the City of Daphne, as more 
particularly described in Exhibit A attached hereto (the “Project Site”);   

WHEREAS, the Developer intends to develop a boutique hotel project known as the “The 
Fortuna Hotel” on the Project Site, which will consist of the construction and operation of a 70-
room (approximate, no less than 65 rooms) boutique hotel with a high-end restaurant (on a relative 
basis), bar, gym, courtyard, and event space meeting the requirements of this Agreement, including 
without limitation Section 4.01 of this Agreement (the “Project”) all of which are anticipated to 
generate significant economic activity and tax revenue for the City;  

WHEREAS, the City has determined that providing economic incentives to support the 
Project will further the economic development goals of the City and promote the prosperity and 
welfare of its residents; 

 WHEREAS, pursuant to Amendment No. 750/772 of the Constitution of Alabama of 1901, 
as amended, (the “Enabling Law”) and other applicable law, the City is authorized to provide 
certain incentives to promote economic development; 

WHEREAS, the City hereby finds and determines that the provision of the financial 
incentives for the Project set forth in this Agreement, being generally amounts equal to a portion 
of certain City-levied taxes at the Project and City-charged fees in relation to the Project, will 
further the economic development and prosperity of and employment opportunities within the 
City;  

WHEREAS, the City hereby determines that the expenditure of public funds for the Project 
will serve a valid and sufficient public purpose, notwithstanding any incidental benefit accruing to 
the Developer; namely, augmentation of the tax base of the City; and the provision of valuable 
employment opportunities for residents of the City; 

WHEREAS, the City shall take all steps required by Enabling Law, including public 
notice(s) and meeting(s), and shall cause the Warrant (as defined herein) and related obligations 
to be validated in the Circuit Court of Baldwin County, Alabama; and 
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WHEREAS, the City, acting pursuant to Enabling Law, finds and determines that waiving 
certain municipal permitting, application, plan review, inspection, development, business licensing 
and other municipal fees and charges related to the development, construction and operation of the 
Project serves a valid and sufficient public purpose and constitutes a lawful grant of a thing of 
value in support of economic development in accordance with Enabling Law; and the City agrees 
to waive such City Fees (as defined below) to the maximum extent permitted by law as further set 
forth herein.  

Agreement 

 NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 
agreements herein contained, the City and the Developer hereby agree as follows: 

 
ARTICLE 1 

RECITALS AND DEFINITIONS 

 The Parties hereby acknowledge and agree that the Recitals set forth above are true and 
correct in all material respects and are incorporated into and made a part of this Agreement by 
this reference as if fully set forth herein. 

In addition to the terms defined elsewhere in this Agreement, for purposes of this 
Agreement, the following terms shall have the following meanings: 

“Agreement” means this Special Economic Development Grant and Project Agreement. 

 “Annual Term” means the period from January 1 to December 31 of the applicable 
calendar year. 

“City” means the City of Daphne, Alabama. 

 “City Fee” means any and all municipal fees and charges imposed or collected by the City 
(or its departments) in connection with the approval, development, construction, commissioning, 
fit-out and operation of the Project, including permit, application, plan review, inspection, 
development /connection, building permit, right-of-way, sign, zoning/land use, certificate of 
occupancy, business license/tax receipt and other municipal fees and charges; excluding only (i) 
impact fees, if applicable and in effect, (ii) third-party pass-through charges imposed by another 
governmental entity or utility and required by non-waivable state law, and (iii) true user rates for 
ongoing utility consumption. 

 “City Fee Waiver” means the waiver of City Fees granted pursuant to Enabling Law and 
this Agreement. 

“Commence Construction” or “Commencement of Construction” shall mean the first 
date that any physical site work is being performed, using appropriate equipment and manpower, 
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to develop and equip the Project and install necessary infrastructure to accomplish the objectives 
of the Project, including without limitation clearing, grading, demolition, excavation, installation 
of utilities, placement of footings or foundations, or other on-site construction activity. 

 “Commence Operations” or “Commencement of Operations” or “Commencing 
Operations” shall mean the first date that each of (a) the building(s) constructed for the Project 
has been issued a permanent or temporary certificate of occupancy following application therefor 
by the Developer from the appropriate governmental authority, (b) the Developer is operating the 
building(s) as the Project and (c) the Developer delivers to the City an officer’s certificate, in a 
form and substance satisfactory to the City, certifying that the Minimum Investment has occurred.  

“Developer” means TFH Daphne 2026, LLC, and its successors and permitted assigns, 
including, without limitation, any affiliate of Developer, any lender, mortgagee, or beneficiary of 
a deed of trust, that acquires Developer’s interest in the Project, Project Site, or this Agreement by 
foreclosure, deed in lieu, assignment, or other transfer. 

 “Enabling Law” means Amendment No. 750/772 of the Constitution of Alabama of 1901, 
as amended. 

“Incentive Commencement Date” means the first day of the calendar month following 
the month in which Commencement of Operations occurs.  

“Minimum Investment” has the meaning set forth in Section 4.01 of this Agreement. 

“Project” has the meaning set forth in the Recitals. 

 “Project Site” has the meaning set forth in the Recitals. 

“Special Pledged Taxes” means seventy-five percent (75%) of the sales and use tax, 
lodgings tax, and ad valorem tax levied by and paid to the City from business conducted in relation 
to the Project, or due to property owned, in the Project Site after Commencement of Operations 
through the Maturity Date (as defined in the Warrants), excluding any lodging tax levied by and 
paid to the City that is calculated on a dollar amount per night per room basis (but not excluding 
any lodging tax based on a percentage of the charge of such room, rooms, lodgings, or 
accommodations, including the charge for use or rental of personal property and services furnished 
in relation to such rooms).  

 “Termination Date” means the earlier of (i) the twenty-fifth (25th) anniversary of the 
Incentive Commencement Date or (ii) the date on which the City has paid the Developer the full 
amount of $8,000,000 in Special Pledged Taxes. 
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ARTICLE 2 
REPRESENTATIONS AND WARRANTIES 

 SECTION 2.01 The City  

 The City is duly organized as a municipal corporation under the laws of the State of 
Alabama. The City represents that the City has the power and authority to enter into this 
Agreement, pursuant to the Enabling Law, and to carry out its obligations hereunder and by proper 
action the City has duly authorized the execution, delivery, and performance of this Agreement. 
The City has or shall perform all acts required by Enabling Law, including without limitation 
notice and public meeting requirement, to enter into this Agreement and validate this Agreement 
and the Warrant. Neither the authorization, execution and delivery of, nor the performance of, this 
Agreement by City, violates, constitutes a default under or a breach of (a) any agreement, 
instrument, contract, mortgage, ordinance, resolution or indenture to which the City is a party or 
to which the City or its assets or properties are subject; or (b) any law, judgment, decree, order, 
resolution, rule, regulation, consent or ordinance applicable to the City or any of its assets or 
properties. There is not now pending nor, to the knowledge of the City, threatened, any litigation 
affecting the City which questions (i) the validity or organization of the City, (ii) the members, 
titles or positions of the members of the governing body or the manner in which the officers of the 
City are selected or (iii) the subject matter of this Agreement. Except for approvals, resolutions, 
notices, ordinances or other actions or waiting periods already obtained, maintained or observed, 
as the case may be, no approval, resolution, hearing, notice, ordinance or other action or waiting 
period is required in order for the Agreement to constitute the legally binding obligation of the 
City. This Agreement, upon its execution and delivery, shall become the legally binding obligation 
of the City enforceable in accordance with its terms. 

 SECTION 2.02 The Developer 

 The Developer hereby represents as follows: 

(a) The Developer is duly organized and validly existing as a limited liability company 
in good standing under the laws of the State of Alabama and is duly qualified to do business in the 
State of Alabama. 

(b) The Developer has the limited liability company power and authority to enter into 
this Agreement and to carry out its obligations hereunder and by proper limited liability company 
action the Developer has duly authorized the execution, delivery and performance of this 
Agreement. 

(c) No consent or approval by, or filing with, any governmental authority in the State 
of Alabama is required for the execution or delivery of this Agreement by the Developer or for the 
full effectiveness or enforceability thereof under the laws of the State of Alabama. 
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(d) Except as otherwise disclosed in writing to City by Developer as of the date hereof 
and from time to time hereafter, there is no action, suit, proceeding, inquiry or investigation 
pending before any court or governmental authority, or threatened in writing against or affecting 
the Developer, which involves the consummation of the transactions contemplated by, or the 
validity of, this Agreement. 

 
ARTICLE 3 

DURATION OF AGREEMENT 

 SECTION 3.01  General  

This Agreement and the obligations of the City and the Developer herein shall become 
effective as of the Effective Date and shall remain in effect until the Termination Date, except with 
respect to any provision or term herein which expressly survives termination of this Agreement 
and remains in effect from and after the Termination Date. 

SECTION 3.02  Early Termination by the City 

The City shall have the right to terminate this Agreement early if the Developer fails to 
Commence Operations on or prior to August 1, 2030; provided, however, such deadline shall be 
extended automatically to the extent that the Developer is prevented or hindered from 
Commencing Operations due to any of the following causes beyond the Developer’s reasonable 
control: (1) acts of God, storm, hurricane, tropical storm/depression, tornado, earthquake, or other 
natural disaster or extreme weather event, epidemic, pandemic, or other public health emergency, 
(2) flood, fire or explosion, (3) war, invasion, riot or other civil unrest, (4) governmental order or 
law, (5) actions, embargoes or blockades in effect on or after the date of this Agreement, (6) action 
by any governmental authority, (7) national or regional emergency, (8) strikes, labor stoppages or 
slowdowns or other industrial disturbances, (9) shortage of adequate power or transportation 
facilities, failure of power, interruption of utilities, or other infrastructure outages, or (10) any 
third-party challenge, protest, appeal, or litigation relating to the Project’s land-use or development 
approvals, permits, or other governmental authorizations, or any action, proceeding, or litigation 
challenging this Agreement, its validation, and/or the issuance or validity of the Warrants. (a 
“Force Majeure Event”). Upon a Force Majeure Event, the affected Party shall provide written 
notice of the occurrence of the Force Majeure Event to the other Party and shall be entitled to an 
extension of any applicable deadlines under this Agreement for the period of delay actually caused 
thereby, with such deadline automatically extended in increments of thirty (30) days for as long as 
the Force Majeure Event continues or prevents or hinders performance by the Party. In no event 
shall a Force Majeure Event (i) constitute a default by Developer, (ii) serve as a basis for City’s 
termination of this Agreement or reduction, suspension, or recapture of incentives, or (iii) shorten 
or otherwise impair the incentive term, incentive commencement, or any payment obligation of 
the City. 

Page 293 of 309



 

6 
 

ARTICLE 4 
AGREEMENTS AND OBLIGATIONS OF THE DEVELOPER 

 SECTION 4.01 Agreements of the Developer Regarding City Special Economic 
Development Grant Funds and City Fees 

 The Developer covenants and agrees with the City that Developer shall: 

(a) Pay or provide for the costs of the Project and cause the Project to be constructed 
pursuant to the requirements of this Agreement. The Project will include a minimum investment 
(including without limitation amounts attributable the Project Site and/or land for the Project, soft 
costs, professional services costs, attorneys fees, financing or loan costs, insurance costs, 
development and construction costs, personal property costs, operational costs, and other costs or 
expenditures of Developer or its affiliates/principals associated with the Project, whether or not 
such amounts are financed, borrowed, advanced, or considered equity expenditures) by Developer 
in capital improvements and related Project costs of approximately Thirty Million Dollars 
($30,000,000) (the “Minimum Investment”). The Developer will Commence Construction of the 
Project by August 1, 2028, and will Commence Operations on or before August 1, 2030, subject 
to any extensions for one or more Force Majeure Event.  An officer of the Developer will certify 
to the City, prior to receiving payment on the Warrant, that it has met the Minimum Investment 
and that Commencement of Operations has occurred. Notwithstanding the foregoing or anything 
herein to the contrary, in the event Developer provides reasonable documents or materials to the 
City to evidence the Minimum Investment has occurred in the approximate amount stated herein, 
such shall be conclusive evidence that Developer has made the Minimum Investment, and in any 
event, the City shall have no right to audit Developer’s records, financials, or materials related to 
the Minimum Investment. 

(b) In the construction of the Project, comply with all regulations, rules and ordinances 
of the City with respect thereto. 

(c) The Developer shall proceed with the development of the Project in a commercially 
reasonable manner and shall proceed on a commercially reasonable schedule as economic 
conditions allow or as otherwise determined by Developer in its reasonable discretion.  For 
clarification purposes, the requirements for Commencement of Construction in Section 4.01(a), 
for Commencement of Operations in Section 4.01(a) and any other requirements for timing in this 
Agreement will control, subject to any extensions for one or more Force Majeure Event. 

(d) In the development and operation of the Project, have The Fortuna Hotel as the 
anchor hotel of the Project. Notwithstanding the foregoing or anything herein to the contrary, 
Developer shall have the right, in its sole and absolute discretion at any time and from time to time, 
to enter into, modify, replace, or terminate any franchise, branding, licensing, soft-brand, or 
management arrangement and re-franchise, re-brand, or re-flag the Project without City consent 
or approval and without affecting City’s obligations or incentives, so long as the Project continues 
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to include a full-service hotel and the resulting brand or franchisor is reasonably comparable to or 
better than the prior brand (deemed satisfied if the resulting brand or franchisor is within the Smith 
Travel Research upscale (4th level) chain scale, equivalent thereto, or higher). A temporary 
unbranded transition period of up to twelve (12) months is permitted for any change. 

(e) The Developer shall be responsible for all costs incident to the Project, other than 
the City’s costs and City Fees pursuant to the City Fee Waiver, including costs for acquisition and 
preparation of the Property for design, development, financing, construction, acquisition and 
installation costs of the Project, and for payment of its own fees with respect to the development 
of the Project, including, but not limited to, legal, accounting, engineering, surveying, title work, 
architectural, construction and environmental services.  

(f) Reimburse the City for (i) the costs and legal fees relating to this Agreement and 
the Warrant and validation proceedings, if any, relating to the same, and (ii) any and all reasonable 
costs (including reasonable attorneys’ fees and expenses) arising out of or resulting from any 
challenge to this Agreement, the Project, or the Warrant in any validation proceedings or 
Amendment 750/772 proceedings relating to the same, or litigation challenging the City’s 
authority to enter into the same. Developer shall reimburse the City for its costs and legal fees 
incurred to date within thirty (30) days following execution of this Agreement, and shall reimburse 
the City for the balance of its costs and legal fees related to validation within thirty (30) days of a 
final ruling in the validation proceedings.  The City may pursue an appeal of any adverse final 
ruling in the validation proceedings; provided, however, that Developer shall not be required to 
reimburse the City for any costs or legal fees incurred in connection with such appeal unless 
Developer has consented in writing to the appeal. The City shall provide Developer with 
reasonable documentation, bills, and/or invoices evidencing amounts to be reimbursed under this 
subsection. Upon written request of Developer, City or City’s legal counsel shall provide 
reasonable documentation and information concerning the validation proceedings, and the City 
shall provide Developer prompt written notice if this Agreement is challenged in any validation 
proceedings or any materially adverse events occur in relation to the validation proceedings. The 
agreements and covenants of this Section 4.01 (f) shall survive the expiration or termination of 
this Agreement.  

(g) Comply, and cause its officers, agents, contractors and employees to comply, with 
all applicable federal, state, and local statutes, regulations, rules, ordinances and other laws 
applicable to the Project. 

(h) The plans and specifications for the Project shall be subject to the reasonable 
approval of the City. The City agrees that its approval will not be unreasonably withheld, 
conditioned, or delayed and the City acknowledges that the plans and specifications of the Project 
may change numerous times and from time to time as leases and other contracts are executed for 
the Project and as may be reasonably required throughout the development of the Project. Such 
approval shall not amount to an approval of the Project’s conformity with applicable building 
codes and other usual inspection approvals by the City applicable to any new construction in the 
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City, which such approval process shall proceed in the normal course, provided that, to the extent 
reasonably possible, the City shall expedite its review in the permitting, licensing, approvals, and 
certificates of occupancy processes to permit development, construction, Commencement of 
Construction and the Commencement of Operations for the Project to proceed on an expedited 
basis. The City covenants not to intentionally and/or wrongfully delay or fail to issue any permits, 
licenses, approvals, certificates of occupancy or other consents applicable in the Project in the 
ordinary course of business of the City. 

 SECTION 4.02 Special Agreements of Developer 

 The Developer covenants and agrees with the City: 

 The Developer agrees to defend, protect, indemnify, and hold harmless the City, its agents, 
employees, and members of its governing body, from and against all claims or demands, including 
actions or proceedings brought thereon, and all costs, expenses, and liabilities of any kind relating 
thereto, including reasonable attorney’s fees and costs of suit, arising out of or resulting from any 
of the following, provided, however, that the foregoing indemnity will not extend to the gross 
negligence or willful misconduct of the City, its agents, employees, and members of its governing 
body: (i) this Agreement, (ii) any construction activity performed by Developer, or anyone 
claiming by through, or under Developer; and (iii) any loss of life, personal injury, or damage to 
property arising from or in relation to the entry upon, construction, use, operation or occupancy of 
the Project, including, without limitation, tenants, customers and invitees of the Project and/or 
Developer. The agreements and covenants in this Section 4.02 shall survive the termination of this 
Agreement. 

 SECTION 4.03 City Fee Waiver Cooperation of Developer 

 Developer shall (a) identify applicable City Fees and provide reasonable supporting 
information for City’s waiver and administration thereof; (b) ensure applicants reference the City 
Fee Waiver and any City Fee Waiver certificate/letter when applying for permits, licenses, 
approvals or other items with an associated City Fee; and (c) promptly notify the City of any 
inadvertently assessed or paid City Fees so that refund/credit may be processed as provided in this 
Agreement. 

ARTICLE 5 
AGREEMENTS AND OBLIGATIONS OF THE CITY 

 SECTION 5.01 Agreement of City Regarding Special Economic Development Grant 
Funds 

 The City covenants and agrees with the Developer that:  

(a) In order to provide economic incentives to and to reimburse the Developer for 
capital expenditures and related Project costs incurred in the development, construction, and 
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operation of the Project, the City shall issue a warrant to the Developer as further provided in 
Article 6 hereof (the “Warrant”) in accordance with (i) (A) the Enabling Law, (B) Section 11-47-
2 of the Code of Alabama (1975) and (C) other constitutional and statutory authority supplemental 
thereto ((A), (B) and (C), collectively the “Warrant Act”), and (ii) an ordinance to be duly adopted 
by the City authorizing the issuance of the Warrant in the principal amount of not to exceed Eight 
Million and NO/100 Dollars ($8,000,000) (the “Warrant Ordinance”). 

(b) [Intentionally Deleted.]  

(c) Notwithstanding anything in this Agreement to the contrary, the City shall have no 
obligation to pay any Special Pledged Taxes or any other payment which may otherwise accrue 
hereunder at any time that an Event of Default by the Developer has occurred and is continuing, 
provided that such obligation of the City shall recommence upon Developer’s cure of such an 
Event of Default. The City shall be entitled to offset any payments due to the Developer under this 
Agreement against documented amounts owed to the City by the Developer.  

(d) The City shall provide for the coordination and submission of the Amendment 
750/772 Resolution of the City, the Warrant Ordinance and the issuance of the Warrant, and 
procedures and requirements related thereto, and, upon issuance of the Warrant, the City shall 
establish a segregated Warrant Fund (as defined in the Warrant Ordinance) to receive and pay out 
all Special Pledged Taxes to Developer, to be administered by the Paying Agent . 

(e) The City, in cooperation with Developer and its legal counsel (if any), shall cause 
the obligations of the City under this Agreement, the Warrant Ordinance and the Warrant to be 
validated and confirmed by a judgment to be entered by the Circuit Court of Baldwin County, 
Alabama, in accordance with Section 6-6-755 of the Code of Alabama (1975), or other applicable 
statutes or authority, and the obligations and covenants of the City under this Agreement, the 
Warrant Ordinance and the Warrant, including, without limitation, adoption of appropriate 
proceedings, execution of pleadings and providing such documentary and testimonial evidence as 
shall be reasonably required in furtherance of such validation proceeding. In the event this 
Agreement is challenged during the validation proceedings and such challenge(s) results in an 
adverse ruling, the City and Developer shall reasonably and in good faith confer to determine the 
basis for such adverse ruling and, to the extent permitted by law, cooperate to amend, modify, or 
supplement this Agreement, the Warrant Ordinance, and the Warrant as necessary to cure or 
address the matters giving rise to the adverse ruling, and to resubmit the amended documents for 
validation or approval in a manner that is intended to permit the issuance of a favorable validation 
judgment. Pending such efforts, all performance deadlines shall be tolled, and neither party shall 
be deemed in default solely by reason of an adverse ruling in validation proceedings.  

(f) The City acknowledges and agrees that Developer and/or successor owner of the 
Project Site may engage a third-party or affiliated management company to manage the Project’s 
day-to-day operations and that branding, trademarks, intellectual property, trade dress, logos, and 
other intellectual property used at or in relation to the Project may be owned or controlled by such 
management company and/or a hotel franchisor or brand. The use of a management company, 
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franchisor, and/or the ownership or control of branding or IP by such party shall not constitute an 
Event of Default, shall not require City consent or approval, and shall not be deemed an assignment 
of this Agreement, the Warrant Ordinance, or the Warrant. For the avoidance of doubt, Developer 
remains liable for all obligations hereunder, and any change in management or brand shall not 
diminish the City’s rights or the Developer obligations under this Agreement. 

 

SECTION 5.02 Agreement of City Regarding City Fee Waiver 
 
The City covenants and agrees with the Developer that: 
 
(a) Acting pursuant to Enabling Law, and as part of the City’s special economic 

development support for the Project, the City hereby grants a City Fee Waiver of all City Fees 
with respect to the permitting, approval, development, construction, commissioning, fit-out and 
operation of the Project to the maximum extent permitted by applicable law. This Agreement shall 
constitute the City’s Fee Waiver and be sufficient evidence of the City’s Fee Waiver; Developer’s 
presentation of this Agreement to any City department, official, employee, or agent shall constitute 
sufficient evidence for the City and such city personnel to waive a City Fee. 

 
(b) The City shall (i) direct all City departments to recognize the City Fee Waiver and 

to issue permits, approvals and licenses without assessing City Fees; (ii) issue to Developer a Fee 
Waiver Certificate/Letter for presentation with applications; and (iii) designate a City 
administrator to coordinate and resolve fee-related questions promptly. 

 
(c) If any City Fees are inadvertently assessed against or paid by Developer, the City 

shall, within thirty (30) days after written notice, refund such amounts or credit them against other 
amounts (if any) otherwise payable by Developer to the City. 

 
(d) The City Fee Waiver applies only to municipal fees within the City’s control and 

does not waive: (i) charges that state law expressly prohibits a municipality from waiving; (ii) 
levies imposed by non-City entities; or (iii) pass-through fees collected solely on behalf of another 
governmental entity or utility. 

 
(e) The City Fee Waiver is a binding obligation of the City granted pursuant to 

Enabling Law and this Agreement, and shall not be offset against amounts payable under the 
Warrant or otherwise reduce the City’s obligations regarding the Warrant Fund or Special Pledged 
Taxes. The City shall not repeal or materially impair the City Fee Waiver as applied to the Project 
after the Effective Date of this Agreement, except to the extent required by a change in applicable 
law of general application. 
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SECTION 5.04 Developer’s Rights Under the Warrant and City Fee Waivers 

The Parties acknowledge and agree that Developer’s lender(s), mortgagee(s), 
beneficiary(ies) under a deed of trust, equity investor(s), or other parties holding interest in the 
Project or Developer may require a collateral assignment of the Developer’s rights under this 
Agreement and/or the Warrant. In the event that any such collateral assignment is required, 
Developer shall have the right to collaterally assign its rights under this Agreement and/or the 
Warrant, whether at the closing of a construction loan or another time and from time to time. As a 
component of such collateral assignment of Developer’s rights under this Agreement and/or the 
Warrant, the City shall execute and deliver such consent(s) of collateral assignment and/or estoppel 
certificates in the form and substance reasonably required by Developer and/or such 
aforementioned interested parties for the Project, and if required by Developer and/or such 
aforementioned interest parties pursuant to the express terms of such collateral assignment form, 
the City shall provide the benefits, abatements, and waivers under this Agreement and/or the 
Warrant directly to such interest parties. Furthermore, the Parties acknowledge and agree that 
Developer shall have the right to transfer Developer’s rights, benefits, and obligations under this 
Agreement, the Warrant, and/or Warrant Ordinance as provided in Section 8.06(c) hereof. 

 
ARTICLE 6 

THE WARRANT 

 SECTION 6.01 Warrant Provisions 

 The City covenants and agrees to promptly conduct appropriate proceedings and satisfy 
necessary requirements to adopt the Warrant Ordinance and issue the Warrant. The Warrant, in 
accordance with the Warrant Ordinance and the Warrant Act, shall: 

(a) have a maturity date on the twenty-fifth (25th) anniversary of the Incentive 
Commencement Date, which is a maturity date not exceeding thirty (30) years from the date of 
issuance thereof pursuant to the Warrant Act; 

(b) not bear interest; 

(c) to the extent permissible under applicable law, be evidenced and structured so as to 
be exempt under Alabama law from the constitutional debt limit of the City; 

(d) be payable only if the Developer is in compliance with its obligations under this 
Agreement; and 

(e) be payable monthly on the last day of each month following the Incentive 
Commencement Date solely from, and secured solely by, the Special Pledged Taxes, and shall not 
constitute a general obligation, or charge against the general credit or taxing power, of the City. 
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 SECTION 6.02 Repayment 

 The Warrant Ordinance shall provide that the Special Pledged Taxes shall be applied to the 
payment of the debt service on the Warrant until the earlier of (i) the date that is twenty-five (25) 
years from the Incentive Commencement Date or (ii) the Warrant is paid in full (i.e., 
$8,000,000.00), and that any all other taxes or revenues relating to the Project Site shall be retained 
by the City to be used for any lawful purposes. 

 SECTION 6.03 Costs of Issuance 

 If not otherwise reimbursed to the City or paid directly by Developer pursuant to the terms 
of this Agreement, the costs of issuance of the Warrant shall be withheld by the City from the 
Special Pledged Taxes prior to repayment of amounts owed under the Warrant to the Developer. 

 SECTION 6.04 Conditions 

 The conditions on which the funds under the Warrant will be drawn by the Developer will 
be set forth in detail in the Warrant Ordinance. 

 SECTION 6.05 [Intentionally Deleted.] 

SECTION 6.06 Developer’s Rights Under the Warrant 

 The Parties acknowledge and agree that Developer’s lender(s), mortgagee(s), 
beneficiary(ies) under a deed of trust, equity investor(s), or other parties holding interest in the 
Project or Developer may require a collateral assignment of the Developer’s rights under this 
Agreement, Warrant, and/or Warrant Ordinance. In the event that any such collateral assignment 
is required, Developer shall have the right to collaterally assign its rights under this Agreement, 
Warrant, and/or Warrant Ordinance, whether at the closing of a construction loan or another time 
and from time to time. As a component of such collateral assignment of Developer’s rights under 
this Agreement, the Warrant, and/or the Warrant Ordinance, the City shall execute and deliver 
such consent(s) of collateral assignment and/or estoppel certificates in the form and substance 
reasonably required by Developer and/or such aforementioned interested parties for the Project, 
and if required by Developer and/or such aforementioned interest parties pursuant to the express 
terms of such collateral assignment form, the City will make payments under the Warrant directly 
to such interest parties. 

 
ARTICLE 7 

EVENTS OF DEFAULT AND REMEDIES 

 SECTION 7.01 Events of Default 

 Any one or more of the following shall constitute an event of default by the City or the 
Developer hereunder (an “Event of Default”) under this Agreement: 
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(a) default in the performance, or breach, by the City of any covenant or warranty of 
the City in this Agreement (including without limitation the City’s failure to make any payment or 
reimbursement to Developer when due under this Agreement, the Warrant, and/or the Warrant 
Ordinance; provided, however, that such a payment or reimbursement will be considered timely 
made if made within ten (10) business days of the due date thereof), and the continuance of such 
default or breach for a period of 30 days after there has been given, by registered or certified mail, 
to the City by the Developer a written notice specifying such default or breach and requiring it to 
be remedied and stating that such notice is a “notice of default” hereunder, provided that if such 
default is of a kind which cannot reasonably be cured within such thirty-day period (e.g., excluding 
a default in City’s obligations to make payments to Developer), the City shall have a reasonable 
period of time within which to cure such default, not to exceed ninety (90) days, provided that it 
begins to cure the default promptly after its receipt of such written notice and proceeds in good 
faith, and with due diligence, to cure such default;  

(b) default in the performance, or breach, by the Developer of any covenant or warranty 
of the Developer in this Agreement, and the continuance of such default or breach for a period of 
30 days after there has been given, by registered or certified mail, to the Developer by the City a 
written notice specifying such default or breach and requiring it to be remedied and stating that 
such notice is a “notice of default” hereunder, provided, that if such default is of a kind which 
cannot reasonably be cured within such thirty-day period, the Developer shall have a reasonable 
period of time within which to cure such default, provided that it begins to cure the default 
promptly after its receipt of such written notice and proceeds in good faith, and with due diligence, 
to cure such default, provided that during any Developer Event of Default and prior to cure, the 
City shall continue to deposit Special Pledged Taxes into the Warrant Fund (as defined in the 
Warrant Ordinance) but may withhold disbursement; upon cure, the City shall release and payout 
all withheld amounts.; or  

 
(c) initiation of bankruptcy, reorganization, liquidation, dissolution or receivership 

proceedings of the Developer, whether voluntary or involuntary, which are not withdrawn or 
dismissed within 60 days thereafter, or the Developer’s making an assignment for the benefit of 
creditors (except as expressly contemplated in Section 6.05 hereof).  

 SECTION 7.02 Remedies 

(a) Each party may, upon the occurrence of an Event of Default and the expiration of 
any cure or grace period therefor, by written notice to the other party, terminate this Agreement 
and the obligations thereof without recourse except with respect to such rights or obligations as 
shall have theretofore vested or which shall be set forth in agreements or provisions which by the 
express terms thereof survive such termination of this Agreement. 

(b) Each party hereto may proceed to protect its rights and interests by suit in equity, 
action at law or other appropriate proceedings, provided that only Developer (and any successor 
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or permitted assignee) may seek specific performance; the City shall have no right to specific 
performance or mandatory injunctive relief against Developer, including any order to construct, 
complete, open, operate, maintain, brand, or make capital expenditures for the Project; otherwise, 
City and Developer may seek any remedy available at law or in equity, provided that the City shall 
not be entitled to and hereby waives any and all rights to seek and/or recover any punitive, 
incidental, or consequential damages, whether arising at law or in equity related to this Agreement, 
the Warrant, Warrant Ordinance, and/or the Project. 

 SECTION 7.03 Remedies Subject to Applicable Law 

 All rights, remedies and powers provided by this Agreement may be exercised only to the 
extent the exercise thereof does not violate any applicable provision of law in the premises, and 
all the provisions of this Article are intended to be subject to all applicable mandatory provisions 
of law which may be controlling in the premises and to be limited to the extent necessary so that 
the same will not render this Agreement invalid or unenforceable. 

ARTICLE 8 
PROVISIONS OF GENERAL APPLICATION 

 SECTION 8.01 Severability 

If any provision of this Agreement or the application thereof to any person or circumstance shall, 
at any time or to any extent, be invalid or unenforceable, and the basis of the bargain between the 
parties hereto is not destroyed or rendered ineffective thereby, the remainder of this Agreement, 
or the application of such provision to persons or circumstances other than those as to which it is 
held invalid or unenforceable, shall not be affected thereby. 

 SECTION 8.02 Prior Agreements Cancelled 

This Agreement (including any agreements and exhibits referred to herein) constitutes the entire 
agreement among the parties hereto and supersedes any prior understandings, agreements or 
representations by or among the parties hereto, whether written or oral, to the extent they relate to 
the subject matter hereof. No stipulations, agreements or understandings of the parties hereto shall 
be valid or enforceable unless contained in this Agreement. None of the parties hereto shall 
hereafter have any rights under any of such prior agreements, but shall look to this Agreement for 
definition and determination of all of their respective rights, liabilities and responsibilities relating 
to the matters contained herein. 

 SECTION 8.03 Counterparts 

 This Agreement may be executed in counterparts, including electronic counterparts, each 
of which shall constitute but one and the same agreement and shall be deemed an original.  
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 SECTION 8.04 Binding Effect; Governing Law 

(a) This Agreement shall inure to the benefit of, and shall be binding upon, the parties 
hereto and their respective permitted successors and assigns except as otherwise provided herein. 

(b) This Agreement shall be governed exclusively by the laws of the State of Alabama. 
 
(c) Any suit, action, or proceeding by any party hereto against any other party hereto 

arising out of or relating to this Agreement or any transaction contemplated hereby shall only be 
brought in the state courts in Baldwin County, Alabama, and each party hereto hereby submits to 
the exclusive jurisdiction of such courts for the purpose of any such suit, action, or proceeding.  

SECTION 8.05 Notices 

(a) All notices, demands, consents, certificates or other communications hereunder 
shall be in writing, shall be sufficiently given and shall be deemed given when delivered personally 
to the party or to an officer of the party to whom the same is directed, or mailed by registered or 
certified mail, postage prepaid, return receipt requested, or sent by overnight courier, addressed as 
follows: 

To City: 
City of Daphne 
1705 Main Street 
Daphne, AL 36526 
Attn: Mayor; Finance Director 
 
 
 
With copy to: 
Adams and Reese, LLP 
11 North Water Street, Suite 23200 
Mobile, Alabama 36602 
Attn: Jay Ross; Patrick Dungan 
 

To Developer: 
TFH Daphne 2026, LLC 
c/o 68 Ventures 
707 Belrose Ave. 
Daphne, AL 36526 
Attn: Nathan Cox; Caldwell Cunningham; 
Cameron Thatcher 
 
With copy to: 
Byrd Campbell, P.A. 
180 Park Avenue North, Suite 2A 
Winter Park, FL 32789 
Attn: James Campbell; James Wallace; Jake 
Paglialonga 
 
 
 

 Any party may change its address for receiving notice by giving notice of a new address in 
the manner provided herein. 

(b) Any such notice or other document shall be deemed to be received as of (i) the date 
delivered, if delivered personally, (ii) the date delivered, as evidenced by the signed return receipt, 
if delivered by registered or certified mail, or (iii) the next business day, if sent by overnight 
courier. 
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 SECTION 8.06 Delegation and Assignment of this Agreement; Transfer of the Project 

(a) Except as otherwise provided in Section 6.06 or 8.06(c) of this Agreement, the 
Developer shall not have the authority or power to, and shall not, assign, hypothecate, pledge, or 
transfer any interest or right of the Developer in or to this Agreement, or assign, delegate or transfer 
any duty or obligation of the Developer to observe or perform any agreement, covenant or 
obligation of the Developer under this Agreement, to any person or entity except upon the prior 
written consent of the City as set forth in a resolution of the governing body of the City with respect 
thereto. Notwithstanding the foregoing or anything herein to the contrary, Developer shall have 
the right, without the consent or other approval of City, to assign or otherwise transfer Developer’s 
interests in or to the Project or any portions thereof, and in, to, or under this Agreement, the 
Warrant, and/or Warrant Ordinance to an affiliate of Developer. Additionally, notwithstanding 
anything in this Agreement to the contrary, Developer shall have the right, without the consent or 
other approval of City, to lease, re-lease, sublease, assign, or transfer restaurant portions of the 
Project and related operational duties and responsibilities to a third-party, provided that such third-
party shall operate a high-end restaurant (on a relative basis) at the Project.   

(b) The City shall not have the authority or power to, and shall not, assign, delegate or 
transfer any duty or obligation of the City to observe or perform any agreement, covenant or 
obligation of the City under this Agreement except upon the prior written consent of the Developer, 
or any successor or assign thereof approved by the City to the extent required under Section 
8.06(a). 

(c) Notwithstanding anything in this Agreement, the Warrant, and/or Warrant 
Ordinance to the contrary, Developer may sell, convey, or otherwise transfer all or any portion of 
the Project and/or its ownership interests in the Project or Developer without City consent, 
provided that Developer has achieved the Commencement of Operations and operated the Project 
for a period of four (4) years from the date of Commencement of Operations. In the event of such 
permitted transfer, Developer will deliver to City not less than thirty (30) days’ prior written notice 
identifying the transferee (and if requested by City, reasonable documentation supporting the 
satisfaction of the foregoing condition) and the contemplated date that such transfer will be 
consummated, and at or prior to such consummation, the transferee will execute and deliver to the 
City a written assumption of Developer’s obligations under this Agreement, the Warrant, and/or 
Warrant Ordinance (to the extent of the interests being transferred). Upon such delivery, all of 
Developer’s rights (including the right to receive City Fee Waivers and reimbursements/payments 
under the Warrant) and obligations with respect to the interests transferred shall automatically run 
to and be binding upon the transferee (to the extent of the interests transferred), and Developer 
shall be released from obligations accruing after the transfer with respect to the interests transferred 
(but shall remain responsible for any accrued and uncured obligations as of the date of 
consummation). Any subsequent transfer(s) may occur on the same terms or as otherwise expressly 
allowed under this Agreement. City shall update its records and the Warrant register to reflect any 
such transfer upon receipt of customary documentation in accordance with the Warrant Ordinance. 
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 SECTION 8.07 Amendments, Modification and Non-Waiver 

 This Agreement may be amended or supplemented only by an instrument in writing duly 
authorized, executed and delivered by each Party hereto. No waiver by any Party of any breach or 
default of any term, condition, or provision hereof shall be deemed a waiver of any other or 
subsequent breaches or defaults of any kind, character, or description under any circumstance. No 
waiver of any breach or default of any term, condition, or provision hereof shall be implied from 
any action of either Party and any such waiver, to be effective, shall be set out in a written 
instrument signed by the waiving Party. 

 SECTION 8.08 Limitation of Liability 

 Other than the liability for failure to issue and pay the Warrant pursuant to the terms of this 
Agreement, the City shall not be liable to Developer for any commercial loss, inconvenience, loss 
of use, time, data, goodwill, revenues, profits or savings, or other loss; or other special, indirect, 
consequential or incidental damages which, in any manner directly or indirectly, is connected with 
or arises out of the agreements or obligations of Developer contemplated by this Agreement, or is 
connected with or arises out of any of the obligations of the City, or arises out of the failure of the 
City to perform any of the obligations made by and imposed under this Agreement, regardless of 
whether such special, indirect, consequential or incidental damage is contended, or ultimately 
shown or held, to be caused, in whole or in part, by the acts or omissions of the City. This limitation 
of liability shall survive the expiration or termination of this Agreement. 

 SECTION 8.09 Relationship of the Parties 

 The City and Developer agree that nothing contained in this Agreement, nor any act of 
Developer or any act of the City shall be deemed or construed by either of the parties hereto, or by 
third persons, to create any relationship of a third party beneficiary hereof, or of principal and 
agent, or of a limited or a general partnership or of a joint venture or of any association or 
relationship between Developer and the City other than as independent contractors in a contract 
entered into at arm’s length. Notwithstanding any of the provisions of this Agreement, it is agreed 
that the City has no investment or equity interest in the business of Developer and shall not be 
liable for any debts of Developer, nor shall the City be deemed or construed to be a partner, joint 
venturer or otherwise interested in the assets of Developer, nor shall Developer at any time or 
times use the name or credit of the City in purchasing or attempting to purchase any equipment or 
supplies or other things whatsoever. 

 SECTION 8.10 Estoppel Certificates 

 Upon written request from Developer (with respect to any purchaser, transferee, or lender 
for the Project, as designated by Developer), the City shall, within fifteen (15) days, execute and 
deliver an estoppel certificate in the form and substance reasonably requested by Developer, 
addressing such customary matters as Developer reasonably specifies, and permitting reliance by 
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the addressee and its successors and assigns. If the City fails to deliver within such period, then at 
Developer’s election, the City shall be deemed to have certified that (i) this Agreement and the 
Warrant Ordinance (including the Warrant) are in full force and effect with no written notice of 
any uncured Developer Event of Default, and (ii) the City asserts no offsets or defenses to payment 
under the Warrant as of that date. The City shall not unreasonably withhold, condition, or delay 
any such estoppel certificate. 

 

[Signature Page to Follow] 
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 IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 
first written above. 

      CITY: 

      CITY OF DAPHNE, ALABAMA  

      By: ___________________________  
{SEAL}      Robin LeJeune, Mayor   
  

ATTEST: 

       
Jessica Linne, Interim City Clerk 
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      DEVELOPER: 

TFH DAPHNE 2026, LLC 

  

      By: ___________________________  
      Name:       
      Its: ___________________________ 
 
STATE OF      
      
COUNTY OF      
 
 
 I, ___________________, a Notary Public in and for the State and County aforesaid, hereby certify 
that ____________________________, whose name as _______________________________ of TFH 
DAPHNE 2026, LLC, is signed to the foregoing instrument and who is known to me, acknowledged before 
me on this day that, being informed of the contents of such instrument, he, as such officer and with full 
authority, executed the same voluntarily for and as the act of said company. 
 
 Given under my hand and official seal on this ___ day of ______________, 2026. 
 
 
             
       Notary Public 
       My commission expires:     
[SEAL] 
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EXHIBIT A 
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	1. CALL TO ORDER
	A. ROLL CALL
	B. INVOCATION   Destiny Church
	C. PLEDGE OF ALLEGIANCE

	2. PROCLAMATIONS/RECOGNITIONS
	3. APPROVE MINUTES
	A. January 20, 2026 regular meeting
	01-20-2026 Council Minutes
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	A. FINANCE COMMITTEE - ConawayReview the minutes from
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	D. 2026 - 07 - Appropriation:  Engineering Fees:  Red
	Resolution 2026-07-Appropriation - Appopriation - Red Gully Engineering - $75475 - Copy

	E. 2026 - 08 - 2026 - A - Street Resurfacing
	Resolution 2026-08-A-Street Resurfacing

	F. 2026 - 09 - Resolution Declaring Certain Personal 
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	G. 2026 - 10 - Appropriation for Additional Insurance
	Resolution 2026-10-Appropriation - Insurance - $115000 (003)

	H. 2026 - 11 - ​Resolution to Transfer Excess Cash Fu
	Resolution 2026-11- Transfer Excess Funds to Charles Schwab-$2 mil-2026
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	13. 1st READ ORDINANCES
	14. COUNCIL COMMENTS
	15. ADJOURN

